HOUSE BILL NO. 756

Introduced: 02/12/83

Referred to Committee on Labor & Employment Relations: 02/12/83
Hearing: 2/17/83
Died in Committee
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% BILL NO. _Z_J_:é
INTRO2UCED BY /.

LC 1082701

A BILL FOR AN ACT ENTETLED: ®AN  ACT DELINEATING AND

EXPANDING THE CAUSES GF ACTION AND REMEDIES AYAILABLE TO AN

INJURED EMPLOYEE OF AN UNINSURED EMPLDYER

orR  TO THE

EMPLOYEE*'S RENEFICIARIES; AMENDING SECTIONS

39-71-508 THROUGH 39-71-510¢ AND 39-71-2905s

HHEREASy it Is ¢the public policy of

MCAL"

the

39-T1-504,

State of

Montana to ensure that every employee who is required to be

covered under the State's workers*® compensation Taws

receivesy in the event of compensable injury or deaths the

monetary compensation to which he is entitled or is adjudged

to be entitled under Title 39y chapter Tle part 73 and

14EREAS, wunder current lawss an employee

of an

uninsured employer or the employee's beneficiaries are

significantly impeded in the ability to recover

full or

pasftial compensation for a compensable injury or death; and

WHEREASe this situation exists because of

following factorss:

{1} There are a significant number
employers in Montanae

(2} The insured employers* fund iss for

purposa2se insolvent.
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LC 1082701

(3) Existing remedies for an injured enployee or his
beneficiaries are inadequatey particularily when the
negligence of the employer is not or cannot be proven to he

the proximate cause of the injury or deaths

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-71-504, MCA+ is amended to read:

"39-T7T1-504« Funding of fund =—__gption _for agreessnt

kerween..division. _aod._injured. employees The fund shall be

funded in the following manner:

{1) The division shall require that the wuninsured
employer pay to the fund a penalty of either double the
premium amount the employer would have paid on the payroll
af the employer®s workers in this state if the employer had
been enrolled with <compensation plan Noe 3  or $200,
whichaver Is greatere In determining the premium amount for
the calcutation of the penalty under this subsectiony the
division shall make an assessment on how nuch premium would
have bzen paid on the employer*s past 3-year payroll for
periods within the 3 years when the employer was uninsureds
An assessment for payroll paid by the uninsured employer for
any time prior to July ls 1977. m2y not be mades

(2) 4a)y The fund shall receive from an uninsured
employer an amount equal to all benefits paid or to be paid

from the fund te an injured employee of the uninsured

-2- INTRODUCED BILL
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employere. Howevers the uninsured employer®s liabllity under
this subsection (2)(a) may not exceed $368y966 $50:000.

(o)__The _dollar__limitation__ doss. not.._gpply _to_..an
uniosured eaploygc!s liability to an_lojured_employee pr . the
employgels_beoeficiaries. uoder_39:=71-50% or [sgciion &la

{3) The division may determine that the $1,000
assessments that are charqged against an insurer in each case
of an industrial death under 39-71-902{1) shall be paid to
the upinsured employers' fund rather than the subsequent
injury funde

14)__Ihe. division may.enter_into_ an_agreeaent with.. the
injuced _euployee. _or. the employee’s beoeficiacries ta assign
Lto_the eaployee_or.the bepeficiaries..all__or _pact. .of_ .the
fugds _received _by_the division from_the uninsucred.esplexer
RUESydoL Lo _subsection (2){a)s"

Section 2. Section 39-71-508+ MCAs is amended to read:

"39-71-508. Election-of——uninsured--empltoyee--to——take
oadep- —the-fund-sr—-bring-action-ngainst-emplroyar——-election
pinding Loordination of remedigs. An employee who suffers an
injury arising out of and in the course of employment while
working for an uninsured employer as defined In 39-T1-501 or
an employee's beneficiaries in Injuries resulting in death
may etect---to---either--~reeedve pursue_ _ _all __ remedies
copcurcentlys_including but_pet. limited toi

L1)__a_claim. for benefits from the uninsured employers®
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fund; er-parsue

(2 a damage action against the employerw~Hewevary
onee—an-eisetion-has-been-nade-to-either-take—from-the--fund
or—pefsue—a-damage~eet+onv-the-e+eet+en-+s-f+na¥-end-h+ne+ng
on--the—employte-or-the-employeets—benefictariesy-neiray—and
persenat--representativesy--An-—injured--employee—~—or——-the
emptoyeels—-peneficiaries—-may-not-receive-poth-benefita~from
the~fund-snd-parste-a--damage--actione jn__atcordance_ with
32-11-309:

L3} __ao__isndependent__actioo _against _ao _employer..as
provided_in_[section.f]i_or

{4)__any cther civil remedy provided by.lawa™

NEW._SECYIIQN. Section 3. Setoffs to claim against
funde A claim for benefits from the uninsured employer’s
fund nust be dischargeds finally or periodicallyr to the
extent that an employee or the employee®s beneficiaries
recelve actual wmonetary compensation by‘ judgment or
settlement from the wuninsured employery a third party who
shares liability as defined in 39-T1-412Zy or a fellow
employee who shares liability as defined in 39-71-413.

Sgction 4. Section 39-T1-5104 MCAs is amended to read:

739~T1-510. Limitation on benefit entitlement under
funde Notwithstanding the provisions of 39-T1~-407,
39~T1-502y and 39-71-503y injured employees or an employee's

beneficiaries who etect~-to--reecetve pursum. _a. Claiw.for

—fym
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penefits from the uninsured employers® fund are not granted
an entitlement by this state for full workers' compensation
benefits from the fund. Benefits from the fund must be paid
in accordance with the sums in the funde If the division
deternines at any time that the sums in the #§fund are not
adequate to fully pay a1 claimss the division may make
approdriate proportlonate reductlons in benefits to all
claimantse The reductions do not entitle claimants to
retroactive reimbursements in the futuree®

Section 5. Section 39-71-509y MCAy is amended to read:

"39-71-509. Edection-te—hring-—metion Action against
uninsured employer —- limitation of employer®s defenses. If
an injured employee or the employee®s beneficiaries esleet-to
bring an action to recover damages for personal injuries
sustained or for death resulting from perscnal injuries so
sustainedy it is not a defense for the employer that the:

(1) employee was negligent unless such negligence was
wiilfulj;

(2) injury was caused by the negligence of a fellow
employee; or

{3} employee had assumed the risks inherent iny
incident toy or arising ocut of his employment or arising
from the failure of the employer to provide and maintain a
reasonably safe place to work or reasonably safe tools or

appliancesa®
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NEN_SELTI0Ns Section 6. Independent cause of actione
(1) An injured employee or the employee®s beneficiaries have
an independent caus? of action against an uninsured employer
for Ffailure to be enrolled in a compensation plan as
required by this chaptere.

{2} In such amn action, prima facie tiability of the
uninsured employer exists if the claimant provesy by a
preponderance of the evidences that?

{2a) the employer was required by 'aw to be enrolled
under compensation plan Nos« 1y 29 or 3 with respect to the
claimanti and

{b) the employer was not so enrolled an the date of
the injury or death.

{3) It is not a defense to such an action that the
employee had knowledge of or consented to the employer®s
failure to carry insurance or that the employee was
negligent in permitting such failure to existe

(4) The amount of recoverable damages in such an
action is the amount of compensation that the employee would
have received had the employer been properly enrolled under
compensation plan Nos ly 2y Or 3.

{5) (a) If the uninsured employer is a corporations
the ownerss officerss or directors of the corporation may be
joined as defendants in the actione

{p) If it is shown by a preponderance of the evidence

—-H-
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that an owners officersy or director was personally negligent
in failing to enroll under a compensation plan on behalf of
the corporations a juwdgment may be rendered against the
owners officers or director jointly and severally for all or
a portion of the flnal damages awarded to the claimants in
accordance with Z7~1-T03, |

{c) It is not a defense Ffor an owners officery or
director that he was acting as an agent of the corporatione

(6) A plaintiff who prevails in an action brought
under this section is entitled to recover reasonable costs
and attorney fees incurred in the actiones in addition to his
damagese

NEH_SECII[Ns Section Te. District court venue for

independent cause of action. An injured employee or an

employee's beneficiaries pursuing an independent cause of

action pursuant to {section 6] must bring such action in the
district court In the district where the claimant resides or
where the allegad violation occurreds The court wmay Jgrant
such interim relief as it considers appropriates including
but 2ot 1limited to injunctive reliefs attachment, or
receivershipas

NEW_SECIIONe Section 8;‘ Requirement to serve paperse
In pursuing remedies under this parts an injured employee or

his peneficiaries shall sarve all pleadings and all other

litigation panpers on the division and the uninsured
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emptoyery regaraless of whether the dlivision ar the
uninsured employer is a party to the particular action to
which the papers relate.

MEH_SECTIONs Section 9. Setoffs. Any actual monetary
compensation received by judament or settlement by the
injured employee or the employee's beneficiaries under
39-71~-509 or [section 6] may be offset by the uninsured
employsr acainst his remaining Yiability under those
sectionss

NEW _SECIIONs Section l0Oe Settlement. The divisiony
the uninsured employers the injured employee or his
beneficiariess a third party who shares ljability as defined
in 39-71-412y or a fellow employea who shares llability as
defined in 39-71-413 may enter into a settlement agreement
to finally settle the rights and liabillties under this pert
of any or all of the parties. Such a settlement is subject
to division approval in accordance with 39-7T1-741.

Section ll. Section 39-71-2905, MCAy Is amended to
read:

#39-71~-2905. Petition to workers®' compensation judge.
A claimant or an insurer who has a dispute concerning any
benefits under chapter T1 of this title may petition the
workers® compensation judge for a determination of the
disputee The judgey after a hearings shall make a

determination of the dispute in accordance with the Yaw as

-B-
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set farth in chapter 71 of this titlees If the dispute
relates to benefits due a claimant under chapter 71, the
judge siall fix and determine any benefits to be paid and
specify the manner of payment. The workers® compensation
Jjudge has exclusive jurisdiction to make determinations
concerning disputes under chapter 71 _gxgept as provided jn
Lsgction._I]e The penalties and assessmants allowed against
an insurer under chapter 71 are the exclusive penalties and
assessments that can be assessed against an insurer for
disputes arising under chapter Tl."

NEW_SECIIONs Section 12 Codification instructione
Sections 3 and 6 through 10 are intended to be codified as
an integral part of Title 39, chapter 71l¢ part 5.

—-End-
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