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1NTROlUCED BY 

.w~BILL NO. 2_.5' 
--------------------------------

A BILL FOR AN ACT ENTITLED: "AN ACT DELINEATING AND 

EXPANDING THE CAUSES OF ACTION AND REMEDIES AVAILABLE TO AN 

INJUREO EMPLOYEE OF AN UNINSURED EMPLOYER OR TO THE 

EMPLOYEE'S ~ENEFICIARIES; AMENDING SECTIONS 39-71-504• 

39-71-508 THROUGH 39-71-510t AND 39-71-2905t HCA.• 

WHEREAS 9 it is the public policy of the State of 

Hontana to ensure that every eMployee who Is required to be 

covered under the State's workers' coatpensatlon laws 

receives, in the event of compensable injury or death, the 

monetary compensa~ion to which he is entitled or is adjudged 

to be enti~led under Title 39, chapter 11, part 7; and 

.,dEREAS, under current laws, dn employee of an 

uninsured employer or th~ employee's beneficiaries are 

s.lgnificantly impeded in the ability to recover full or 

partial compensation for a compensable injury or death; and 

~HE~EAS 9 this situation eKists because of all of the 

followiny factors: 

( l) There are a significant number of uninsured 

employers in Montana. 

(2) The insured employers• fund iSt for all practicdl 

P'Jrposest iJlsolvent. 
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(~) Existlnq remedies for an Injured employee or his 

beneficiaries are inadequate, particularly when the 

negligence of the e•ployer is not or canno~ be proven to be 

the proximate cause of the Injury or death. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-50~• MCAt is amended to read: 

•39-71-504. Funding of fund ==--gpt!uo__fQC agree•ent 

betwee~--dl~15i2D--~ad __ laju~d--Bapla¥A&• Tne fund shall be 

funded in the following manner: 

(1) The division shall require that the uninsured 

employer pay to the fund a penalty of either double the 

premium amount the employer Hould have paid on the payroll 

of the employer•s workers in this state if the employer had 

been enrolled with compensation plan No. 3 or $ZOOt 

which~ver is greater. In determining the premium a•ount for 

the calculation of the penalty under this subsection. the 

division shall make an ass(•ssment on how much prealum would 

have ~een paid on the employer's past 3-year payroll for 

periods within the 3 years when the employer was uninsured. 

An ass2ssment For payroll paid by the uninsured employer for 

any time prior to July lt 1971, may not be made. 

(2) La! The fund shall receive from an uninsured 

employer dn amount equ~l to all benefits paid or to be paid 

from the fund to an injured employee of the uninsured 

-z- I N T R 0 D U C E D B I L L 
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e•ployer. However, the uninsured employer's liability under 

~his ~ubsection LZ!Lal may not exceed $39y86e 12~QQQ. 

Lbl--Iba__dolla~--llmltatiao __ da•a_-aat __ apQl¥-_tQ ___ an 

uola~u~ed_emplaxe~!~-llabill~-tQ_ao_ioJuced-e.alo~B-a~b& 

emR!axee!&-beoeti~lacle&_uodec_J2~ll:~Q2-QL_L~~AD~l& 

(3) The division ~ay determine that the SltOOO 

assessments that are charged against an insurer in each case 

of an industrial death under 39-71-902(1) shall be paid ~o 

the aninsured employers• fund rather than the subsequent 

injury fund. 

!~l--Ibe-dixi~!oo_max-eatec-lnto_ao_a~at_xitb tbe 

inlucea__emolaxee __ oc_tbe_e.Ql~!~-beoetl~la£i~g_~~gn 

to_tbe_emaloxee_oc_tbe_beo&t~~--All--OL--PACt--DL--tbe 

tuod~_ce~elxed_-Dx-1be_dJ~~oo_tcaa_tbB-WD1nsureg emala¥&t 
aut~uaot_to-~b~e~tlao_L~· 

Section 2. Section 39-7l-508t MCA, is amended to read: 

•39-71-508. E+eet+o~-ef--~n+ns~re~--e•~~&yee--ee--teke 

b"&e~-the-faftd-&r-~r~ng-ee~+eft-a~e+ns~-emp~oyer----efee~+en 

btndtng ~oocgloatloD-Df-Ce .. gle~· An employee ~ho suffers an 

injury arising out of and in the course of employ•ent while 

working for an uninsured emploter as defined In 39-71-501 or 

an e~ployee•s beneficiaries in Injuries resulting in death 

may e~eet---te---e+~her---reee+•e R~e___a!i-__cemedie& 

~oo~utceotlx~-lo~luglo~but-DQt-llmit~ 

!11--A-~laLR-fO£ benefits ¥ro• the uninsured ~ployers• 
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fund.l .,,.._,,..,,..,tte 
lll a da~age action against the employer.-Hewewer? 

o"ee-en-e~e~t+o"-has-been-•&d~-~o-e•~he,--~eke-~rom-~he--fund 

or-~~~s~e-e-eamage-ee~~ony-the-etee~~e~-+s-~+ne+-end-B+nd+ng 

on--~~e-e•p~oyee-or-~he-eMp+eyee&s-~en~+~+er+esy-heTrsy-eftd 

pe~~ene+--represeneet+wesw--An--fnj~e~--e•p+eyee---er---~he 

eMp+ayee•~--benef~e+ar+es-may-not-reee+•e-beth-Bene~~ts-freM 

the-~~nft-and-par~~e-a--de~~e--&e~+o"• iD--~C~QLdaoke __ w!~ 

l2~1l~~D2~ 

tll __ ao __ ioaepeodeoL-_a~!on__agaio~t--aD--CARlRX~--~ 

pca~ided_lo-~e~tloa_6J~-DL 

!~1--aDx-atbec_~iKil-~eme~co~ld~_bx-laxa• 

~~W-S~tliO~a Section 3. Setoffs to claie against 

fund. A claim for benefi~s from ~he uninsured employer's 

fund ~ust be discharged, finally or perfodically, to the 

e~tent that an e~ployee or the employee's beneficiaries 

receive actual monetary compensation by judgooent or 

settle•ent from the uninsured e•ployer, a thfrd party who 

s~ares llablll~y as defined In 39-71-412, or a fellow 

e~ployee who shares liability as defined In 39-71-413• 

Section ~. Section 39-71-510, HCA, is a•ended to read: 

•39-71-510. Li•itation on benefit entitle.ent under 

fund. Notwithstanding the provisions of 39-71-407, 

39-71-502, and 39-71-503, injured e.ployees or an employee•s 

beneficiaries who e~eet--te--~eee+•e ~u~~UA--A--klala-foL 
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benefits from the uninsured employers• fund are not granted 

an ~ntitleDBnt by this state for full workers• compensation 

benefits from the fund. Benefits fro• the fund must be paid 

in accordance with the sums in the fund. If the division 

deter~ines at any time that the sums in the fund are not 

adequate to fully pay all clai•sr the division may make 

dppra~rlate prooorttonate reductions In benefits to all 

claimants. The reductions do not entitle claimants to 

retroactive reimbursements in the future.• 

5ection 5. Section 39-71-509, HCA, is amended to read: 

R39-71-509. E+ee~~eft-~&-~P~ng--ae~+en A~tlaa against 

unins~red employer limitation of employer•s def~nses. If 

an inj~rad employee or the ~•ployee's beneficiaries e+ee~-~o 

bring an action to recover damages for personal injuries 

sustained or for death resulting from personal Injuries so 

sustained, it is not a defense for the employer that the: 

(1) employee was neqligent unless such negligence was 

willf11l; 

'21 injury was caused by the negligence of a fellow 

employee; or 

{3) e~ployee had assumed the risks inherent In, 

incident to, or arisinq out of his employment or arising 

from the failure of the employer to provide ano maintain a 

r~aso,ably safe pldce to work or reasonably safe tools or 

appliances." 
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~EH_SEtiiQ~a Section 6. Independent cause of action. 

(I) An injured employee or the employee's beneficiaries have 

an independent cause of action against an uninsured e•ployer 

for failure to be enrolled in a compensation plan as 

required by this chapter. 

(Z} In such an action, prima facie liability of the 

uninsured employer exists If the claiMant proves. by a 

prepo~derance of the evidence, that: 

(a) the employer was required by law to be enrolled 

under compensation plan No. 1, 2, or 3 with respect to the 

claim:tnti and 

(b) the employer was not so enrolled on the date of 

the injury or death. 

(3) It is not a defense to such an action that the 

employee had kno~ledge of or consented to the employer's 

f<3i 1 ur.;)' to carry insurance or that the employee was 

negligent in permitting such failure to exist. 

(it) The amount of recoverable damages in such an 

actio~ is the amount of compensation that the employee would 

have received had the employer been properly enrolled under 

compensation plan No. 1, 2, or 3 .. 

(5) (a) If the uninsured emoloyer is a corporation, 

the Ol'lolers, officers, or directors of the corporation may be 

joined as defen~unts in the action. 

(o) If it is shown by a preponderance of the evidence 
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that 3n owner, officer• or director was personally neglIgent 

in failing to enroll under a compensation plan on behalf of 

the corporation, a judgment may be rendered against the 

owner. officer, or director jointly and severally for all or 

a portion of the final damages awarded to the claimant• in 

accordance with Z7-l-T03. 

(c) It is not a defense for an owner, officer, or 

director that he was acting as an agent of the corporation. 

(6) A plaintiff who prevails In an action brought 

under this section is entitled to recover reasonable costs 

and attorney fees incurred fn the action, in addition to his 

oamages. 

~fij_Sf~IIUN• Section 1. District court venue for 

independent cause of action. An injured employee or an 

employee's beneficiaries pursuing an independent cause of 

action pursuant to {section 6] .ust bring such action in the 

district court In the district Where the claimant resides or 

where the alleged violation occurred. The court •ay grant 

such interim relief as lt considers appropriate, Including 

but 1ot Jimited to injunctive relieft attachment, or 

receivership• 

~~H-SECilUNa Section 8~ Requirement to serve paoers. 

In pursuing remedies under this part, an Injured e•ployee or 

his beneficiaries shall serve all pleadings and all other 

litigation papers on the division and the uninsured 

-1-
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of whether the division or the employer, 

unins-.Jred 

regardless 

employer is a party to the particular action to 

which the pap~rs relate. 

S~H-SECilU~. Section 9. Setoffs. Any actual monetary 

compensation received by judgment or settle.ent by the 

injured employee or the 

39-71-509 or [section 6] 

employee•s beneftciarie~ under 

may be offset by the uninsured 

employer aqainst his remaining liability 

sections. 

under those 

the 

~EW_Sf~IlU~a Section 10. 

uninsured employer• the 

Settlement. The 

injured employee 

division. 

or his 

beneficiaries• a third party who shares liability as defined 

in 39-71-412• or a fellow employee who shares llabil ity as 

defined in 39-71-413 may enter Into a settle.ent agreement 

to fi1alty settle the rights and liabilities under this part 

of any or all of the parties. Such a settlement is subject 

to division approval in accordance with 39-71-741• 

Section 11. Section 39-71-2905• MCAt Is amended to 

read: 

•39-71-2905. Petition to workers• co•pensation judqe. 

A claimant or an insurer who has a dispute concerning any 

benefits under chapter 71 of this title may petition the 

workers• compensation judge for a determination of the 

dispute. The judge, after a hearing, shall make a 

determination of the dispute in accordance with the law as 
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set fQrth in chapter 71 of this title. If the dispute 

relates to benefits due a claimant under chapter 71, the 

judge shall fix and determine any benefits to be paid and 

specify the •~nner of payaent. The workers• compensation 

ju~qe has exclusive jurisdiction to make deterMinations 

concerning disputes under chapter 711-AX~R1-~~~~in 

~S~CtiQa __ lJ• The penalties and assessments allowed against 

an insurer under Lhapter 71 are the exclusive penalties and 

assessments that can be asses~ed against an insurer for 

disputes arising under chapter 71." 

~~~-~~~IIUN• Section 12· Codification instr-uction. 

Sections 3 and 6 through 10 are intended to be codified as 

an inteqral part of Title 39, chapter 7lt part 5. 

-End-
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