
MINUTES

Commission on Courts of Limited Jurisdiction (COCOLJ)
Helena, MT
November 20, 2015
Members Present:  Hon. Perry Miller, Hon. Larry Carver, Carlin Cameron, Hon. Jessie Connolly, Hon. Steve Fagenstrom, Bill Hooks, Hon. Holly Frederickson, Hon. Bob Wood, Bernie Cassidy and Peggy Tonon.
Members Participating Via Telephone or Video:  None
Members Absent:  Charlie Harball, Judge Harkin, and Justice Rice 
Staff Present:  Shauna Ryan 
Guests: Col. Tom Butler
Judge Miller called the meeting to order at 8:30 a.m.      

PUBLIC COMMENT:  None

OLD BUSINESS: 
Minutes 
The minutes from the meeting on September 28, 2015, were reviewed.   A motion was made by Judge Fagenstrom and seconded by Judge Connolly that the minutes be approved.  The motion passed unanimously.
MJI Update
Peggy Tonon requested that this matter be continued until the January meeting to allow her time to review the evaluations.
Benchbook Update/Form Approval

Judge Miller reported that he had a conversation with Michele Snowberger and she admitted that due to her new position, she did not have the time or energy to focus on the forms.  The forms are being stored on a desktop run by Montana Legal Services.  Judge Frederickson reported that she has had multiple email conversations with Ms. Snowberger and Kevin Cook and is trying to obtain computer access to that desktop. There have been no new forms added to the benchbook out on the courts’ website since 2014.  Forms reviewed and approved in 2015 are sitting out on the desktop somewhere.  Judge Frederickson hopes to have more to report at the January meeting. 
DUI Manual
Judge Miller stressed the fact that we need an updated DUI manual.  Judge Carver reported that Judge Mohr had prepared the last manual and they had begun work on a revised version a couple of years ago.  However, they stopped working on the manual as they were advised that NHTSA had hired Judge Audrey Barger as their Montana Judicial Outreach Liaison and that she would work on preparing the new DUI manual.  Judge Carver recently spoke with Kevin Dusko, Program Manager for the State Highway Traffic Safety Section (DOT), who reported that MDT does not have the in-house expert for developing a manual specific to judges.  Instead they offer funding to outside experts for the development.  Judge Barger is Montana’s Judicial Outreach Liaison and funding for the liaison comes from MDT/NHTSA and expires at the end of the year.  Judge Barger has been working on some preliminary steps in updating the manual, and MDT has also been in contact with Erin Inman for possible assistance with the project and is offering additional funding to that end.  MDT currently does not have a contract with Ms. Inman as they are awaiting a response.  Peggy Tonon asked if the DUI manual was intended for judges only.  Judges Miller responded that it’s used by multiple entities, including law enforcement, prosecutors, defense counsel and judges.  Judge Carver will talk to Kevin Dusko to find out if they are going to continue funding; and then will follow up with Judge Barger to see where she’s at with the manual.  He will report back to the Commission at the January meeting. 
NEW BUSINESS:
Col. Tom Butler – 24/7 Program
Judge Miller invited Col. Butler to speak to the Commission about the 24/7 program. Judge Miller welcomed Col. Butler and also introduced Sgt. Lacie Wickum.  Col. Butler stated that looking back on what they have done in Highway Patrol; he can understand why there may be some judges with some ruffled feathers across the state.  They have reached out to every judge multiple times locally.  They hired Sgt. Lacie Wickum on a grant through NHTSA to do just that, but never contacted the Commission to advise the direction they were headed.  Gov. Bullock has been extremely supportive of the program; Attorney General Fox has been extremely supportive of it as well and hosted the first 24/7 National Summit at Big Sky in September.  Nine attorney generals attended from across the US.  Sgt. Wickum is going to South Carolina to present at the National Attorney Generals conference in December.  The Highway Patrol has been doing a tremendous amount of work with the program.  This all started in 2008 when the department lost two troopers in high speed head on collisions in the Kalispell valley involving defendants with extremely high impairment levels.  What had been going on with DUI and sentencing across the state was not working.  South Dakota had some amazing data that came out of their 24/7 program.  The South Dakota AG’s office hired the RAND Corporation in California to study the program.  There was a 12 percent reduction in fatalities, and a 9 percent reduction in partner/family member assault in counties were 25 percent of the offender base was on the 24/7 program. Nothing that has ever been done in the criminal justice system in the United States has ever shown a reduction in recidivism like 24/7.   The RAND cooperation is continuing to study South Dakota.  They are going to look at the financial aspect and what has been saved by the tax payers in South Dakota by running the program.  That will directly tie into medical expenses, which we’re all aware of the inmates who show up in jail with a whole host of medical issues.  Col. Butler thinks there will be some staggering numbers to come out of the study.  Prior to the 2013 legislative session, the Senate Judiciary Committee made it abundantly clear they wanted some hard data on Montana and were tired of hearing about South Dakota’s data.  The Highway Patrol hired the RAND Corporation to come in and look at what the affects have been in Montana.  RAND was able to gather some numbers through the DMV and they came up with a 45-75 percent reduction in rearrests for 2nd offense DUI’s for those on the 24/7 program versus the like group of Montanans not on the 24/7 program.  This business that we’re in spends an ungodly amount of tax payers’ dollars every year and it continues to grow.  No one has ever sat back and looked to see if what we are currently doing is actually working. It has been difficult to accurately track the statistics.  Judge Carver reported that the Court is in the process of developing a new program called Enterprise.  There may be some report that can be drafted for the Highway Patrol.  The problem we encounter when requiring everyone to report to the database is the language in that statute is in the 24/7 Act.  The Automation Committee’s interpretation is if you are involved in 24/7 Act – which is the sheriff’s decision, not the judge’s decision – you have a duty to report every time you put on a SCRAM bracelet. If you’re not in the 24/7 system, judges aren’t going to report. Some may, but some won’t because of the language in the statute.  Judge Carver did think that some of the judges are getting tired of hearing about the 24/7 program because there’s nothing they can do about it – the decision to implement the program is up to the sheriff.  The judge can’t order the sheriff to do it.  The sheriffs in most of these counties are having enough trouble just keeping the jail open – they don’t have the staff to run the testing and when a defendant fails to comply they don’t have the jail space to incarcerate them.  It’s a big issue.  There’s no money.  Judge Carver suggested that the Highway Patrol give the counties a tool so they can obtain money to support the 24/7 program, and buy SCRAM bracelets.  Col. Butler stated that the intent of the bill with the court ordered testing was to cover all court ordered drug and alcohol testing.  The testimony was abundantly clear from Judge McLean and everyone that testified in support of it.  Then the statutory construction argument presented itself.  Folks are looking into the issues in the AG’s office. In regards to the data being collected, Judge Connolly asked if there was a desire to distinguish between pre-conviction and actual sentencing. Does it matter with the conditions of release?  Col. Butler responded that within the current data management program the Highway Patrol is allowed to make that distinction.  He added that there was never an expectation that the judges were going to be entering data into the 24/7 database or all court ordered drug and alcohol testing. That system is there for every judge to use and see what is happening with the defendants they sentenced into the program or go backwards in time to see if a defendant has been sentenced to 24/7 on a prior occasion.  It was always the expectation with the sheriff’s office, or the private testing facility under contract with the sheriff, would be entering the data if there was a testing facility in a particular jurisdiction.  Col. Butler wants to figure out how to further the 24/7 program in the state and what sort of message that needs to be resonating with the judge.  Judge Frederickson suggested producing an informational document explaining what exactly 24/7 includes today – to include locations, costs, devices, etc.  A revision of the basic information is important.  The current concept needs to be sold to the judges.  Col. Butler feels the judges are influential in their communities and would encourage them to talk to their sheriffs and actively promote and support the program. The part of 24/7 that works is the twice a day testing.  If judges want to move the needle in their communities, the data clearly shows it’s the twice daily testing that is working – it’s not SCRAM, SoberLink, remote breath, or ignition interlock.  There are no peer review studies anywhere that show a positive effect on recidivism for any of the electronic monitoring activities.  The second piece is the financial aspect – Col Butler knows there are counties out there that do not have the money to implement the program.  Col. Butler reported that Kevin Olson, the head of probation and parole at the Department of Corrections has bought into the program.  The 24/7 program will pay for itself if enough people are involved in it.  Judge Miller wanted Col. Butler to know that there’s no animosity towards him from the Commission.  The Commission just wants to ensure that the topics at the conferences are fresh and are universally beneficial to the judges.  
Fall 2015 Conference Evaluations

The conference evaluations will be reviewed and discussed during the curriculum committee meeting immediately following this meeting. 

Approve Request for Temporary Certificate and Waiver of Training for New Judge

Donna Lund:
Judge Wood moved to approve the actions of the waiver committee.  Judge Fagenstrom seconded the motion and it carried unanimously.  Judge Lund is required to take the certification test no later than April 19, 2016.

Approve Requests for Waiver of Training for Fall 2015 Conference
Debbie Fratzke, Michael Fasbender, Kathleen Jenks, Sharon Richardson, and Randal Owens:  Judge Frederickson moved to approve the actions of the waiver committee.  Peggy Tonon seconded the motion and it carried unanimously.    
Approve Request for Waiver of Training for Spring 2016 Conference

Ronald Klaphake:  Judge Frederickson moved to approve the actions of the waiver committee.  Peggy Tonon seconded the motion and it carried unanimously.  
Resignation of Hon. Doug Harkin from the Commission
Judge Harkin resigned from the Commission on November 16, 2016.  He has held the district court judge seat on the Commission since March 2, 1984.  Shauna Ryan sent a copy of his resignation letter to Lorrie Cole, Chief Justice McGrath’s judicial assistant, to add to the Supreme Court’s public meeting docket.  Judge Harkin suggested a judge who has been a limited court judge or at least one who has a solid understanding and appreciation of the limited courts.  Judge Wood agreed to talk to Judge Menahan to see if he might be interested in serving on the Commission.
Waiver Committee

Judge Connolly moved that the following members be appointed to the waiver committee:  Peggy Tonon, Bernie Cassidy and Bill Hooks.  Judge Fagenstrom seconded the motion and it carried unanimously.
Meeting Adjourned:  The meeting adjourned at 12:20 p.m.    
Next Meeting Date:  The next meeting will be on January 15, 2016, at 8:30 a.m. in Helena.   
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