"Pro Se" 



REPRESENTING YOURSELF 
in Montana’s General Water Rights Adjudication
If you choose to represent yourself in the general water rights adjudication before the Montana Water Court, there are a number of things you need to know.   The Water Court staff strives to be as “user friendly” and helpful as possible to all water users while working within the confines of specific procedures and rules.  The Court and all parties must follow these procedures and rules.  The Court has developed this website and other information to help water users through the process.  However, the information it provides is not intended to be a substitute for competent legal advice.

Initially, you may hear the term "pro se." That term, taken from Latin, means that you are representing yourself. 

The most important things you must remember are: 

1. Even though you are not an attorney, you must comply with several laws and rules.  The Montana Code Annotated contains the majority of the laws and rules such as: (1) Title 85, Chapter 2, part 2, Adjudication of Water Rights; (2) Title 25, Chapter 20, Montana Rules of Civil Procedure; (3) Title 26, Chapter 10, Montana Rules of Evidence; (4) Title 25, Chapter 19, Montana Uniform District Court Rules; and (5) The Water Right Adjudication Rules.  Your county courthouse and local library should have a copy of all of these documents and we have provided Internet links to each document for your convenience.  

2. You cannot talk to the Water Master or Water Judge about the merits of your case unless the other parties, or their attorneys if they have one, are personally present or on the telephone.  Conversely, other parties or their attorneys cannot talk to the Water Master or Water Judge unless you are personally present or on the telephone.   The Water Court staff is available to discuss any procedural matters with you and other parties involved in your case.

3. The claim number should be identified on the first page of every document you file with the Court.

4. When you file documents with this Court, you must send a copy of every document you file to the other parties involved in your case.

5. If you transfer your land and/or water right, you need to file a Water Right Ownership Update with the Department of Natural Resources and Conservation (DNRC). 

6. If you change your mailing address or telephone number, please notify the Court in writing to update our records.  If you notice this Court is using an incorrect address of another water user, please advise us in writing of their correct address.

7. The Rules of the Court are very specific regarding pleadings, motions, and other matters. The most important of those rules are: 

· All documents should be typewritten or legibly printed on 8½ x 11 plain paper on one side only with page numbers on the bottom.  Documents should be one and one-half or double-spaced. 

· The Court will accept legible hand written documents if you do not have access to a typewriter or word processor.

· Your name, mailing address, and telephone number should be printed in the upper left hand corner of the first page of the document. 

· Every document you file with the Court must be accompanied with an originally signed and dated certificate of service indicating that you served a copy of the filed document on the other parties in the case and their attorneys if they have one.  Copies of the filed document must, in fact, be “served” (mailed or hand-delivered) to the opposing parties and their attorneys.   

· This Court will accept your filings by fax (a charge applies) and e-mail; however, you must file the original document with the Court within 5 business days.

8. This Court gives at least 30 days notice of Court proceedings.  If the designated date or time creates a serious conflict for you, please contact the Court in writing.  We may be able to change the date or time if your request is made early enough.  Please do not wait until the last week before the designated date or time.  

9. Please call if you have questions. 

ADJUDICATION PROCEDURE 

The Water Court’s Guidebook provides an overview of the process of adjudicating your water rights and specific deadlines to which you should pay close attention.  Once the Water Court closes an objection period, a Water Master consolidates objections to claims into several cases to facilitate the effective and efficient resolution of objections. 

Most parties settle objections prior to going to a hearing.  For your convenience, the Water Court provides withdrawal of claim and objection forms and affidavit forms.  The DNRC regional offices have technical expertise in water issues and you may contact their staff for assistance.  

If you are unable to reach settlement, the following outline will help you understand most of the formal steps involved in processing objections through the hearing stage.

HEARING PROCESS 

If the parties cannot settle, the Court will issue a scheduling order. That order sets deadlines for the discovery period and for filing prehearing motions and proposed prehearing orders.  Additionally, the Master may order additional settlement or mediation conferences, set a prehearing conference date, and set a hearing date.

The scheduling order is VERY IMPORTANT AND YOU MUST READ AND FOLLOW IT. 

· You must comply with the deadlines in the scheduling order.  Failure to do so may result in postponement or even dismissal of your claim or objection. 

· If you cannot comply with a deadline, then you may request an extension of time. Contact Court staff to find out how to request an extension.

Discovery:  Every party in the case can conduct discovery.  Discovery is a legal term, which refers to various ways you, and the other parties, can find out about the evidence that might be presented at the hearing. The basic ways are: 

· Interrogatories: These are written questions sent by one party to another party, which must be answered in writing, under oath. 

· Requests for Production: These are written requests made by one party requesting that another party provide copies of documents relating to the case. 

· Depositions: A deposition is much like testifying in Court, only a judge is not present.  Any party may request a deposition of the other party or of any person who has information about the case. The deposition is typically held in an attorney or court reporter’s office. The parties and/or their attorneys ask questions of the witness (who is called a deponent), and a court reporter records the answers.  The party requesting the deposition is responsible for the cost. 


Please keep in mind that the Rules of Civil Procedure require all parties to answer discovery requests submitted to them unless there is a valid legal reason that allows them to refuse to answer.  Failing to answer discovery requests can have serious consequences including dismissal of a claim or objection.  If you refuse to answer certain discovery, you must inform the other party of that refusal and be prepared to justify your refusal to the Court. 

Proposed Prehearing Orders:  Following the close of discovery, each party must submit a proposed prehearing order to the Court.   All parties must state their contentions and list their witnesses and exhibits.  Every party has the right to know the issues that other parties will raise at Hearing and the witnesses and exhibits that may be used to support that party’s contentions.  No party may call a “surprise” witness or introduce an undisclosed document at hearing.  The Master combines all the proposed prehearing orders into one document, which becomes the road map for the hearing.  Your proposed prehearing orders should include the following:

1. Any agreed to facts;

2. Your contentions;

3. A list of all the exhibits you plan to offer at the hearing and any objections you have to the admission of exhibits at the hearing by the other parties;

4. A list of all witnesses who may be called to testify, including their name, address, and occupation; include yourself if you plan on testifying;

5. Issues of Fact;

6. Issues of Law; 

7. Discovery to be introduced as evidence;

8. Any stipulations between the parties;

9. Any additional issues that need to be resolved prior to hearing; and 

10. The estimated length of hearing.

The format for this order can be found in Uniform District Court Rule 5.  

Prehearing Conference: The Court convenes a prehearing conference after receiving all the parties’ proposed prehearing orders.  You will be required to attend.  This is the last opportunity to finalize witness and exhibit lists and to discuss any matters that may require a ruling from the Court prior to hearing.  The Court will finalize the prehearing order at the conference.

Hearing: The hearing is a trial usually in front of a Water Master.  The Water Court holds hearings within your basin.  The Objectors (including Claimants objecting to their own claims) have the “burden of proof,” meaning they must provide evidence that demonstrates the claim, as filed, is not historically accurate.  Therefore, Objectors always go first.  Each party may, but is not required to, present an opening statement.  The opening statement provides the Court with an outline of what the parties intend to prove and how they intend to do it.  After each party has the opportunity to give an opening statement, the Objectors present their case.  Each Objector will call witnesses and ask them questions, a process referred to as direct examination.  The other parties may object to testimony or exhibits provided during the direct examination in accordance with Montana Rules of Evidence .  Once an Objector is finished with the direct examination of each witness, any other parties may cross-examine the witness.  

The same format applies to the Claimants when they present their case.  When the Claimants finish presenting their evidence, the Objectors have an opportunity to provide rebuttal evidence.  At the conclusion of all the testimony, each party may give a closing argument.  The hearing is then concluded.  

PostHearing:  Following the hearing, the Court may ask the parties to submit briefs to document how the facts presented at the hearing and the law support their position.  Following the briefing schedule, the Court issues a decision.  This may take some time if the case presents difficult issues.  The Water Master issues a Report and each party has 10 days to object to the Report.  If you need more time to object to the Master’s Report, file a request for additional time with the Water Court before the 10-day objection period expires.  Serve a copy on the other parties in the case.  If the Water Court grants an extension, the extension applies to everyone in the case.  If the parties file objections, then the case is turned over to the Water Judge for further proceedings.

VIDEOTAPE:  The Montana Water Court has produced a videotape outline of the water adjudication process.  The price of the videotape is $10 and we offer a 30-day money back guarantee.  

REMEMBER:  The Water Court is available to help you with procedural questions and our staff is very helpful and knowledgeable.  Please call with questions.

Montana Water Court

601 Haggerty Lane

PO Box 1389

Bozeman, MT  59771-1389

Office:  406-586-4364

Fax:  406-522-4131

