MINUTES OF THE MEETING OF THE JUDICIARY COMMITTEE
February 9, 1981

The meeting of the House Judiciary Committee was called to
order by Vice-Chairman Carl Seifert at 8:00 a.m. in Room 437
of the Capitol. Kerry Keyser was excused and Wes Teague was
absent. Jim Lear, Legislative Council, was present.

HOUSE BILL 571 REP. ERNST, sponsor, told the committee this
bill is to provide that optional annual payments for location
of a facility on a landowner's property under the Montana Major
Facility Siting Act be based on fair market rental value. This
will help the landowner receive what is fair. This does not
apply to little distributor lines or small power. It would have
to be 69 kilovolt or more.

Landowners have been offered on-time payments before. It is the
landowner's right to collect the fee.

JOHN LUBINUS was a proponent to the bill. LUBINUS read portions
of his handout. EXHIBIT 1. LUBINUS wants equal pay and eugal
footing with the government. Most agreements are renegotiated
every five years. If annual agreements are made it will keep

up with inflation. LUBINUS felt that an argument to the bill
would be administrative nightmares. The land does not change
hands that much.

There were no further proponents.

GENE PHILLIPS, Pacific Power & Light, stated the present law is

a compromise of the last legislative session. This allows an
annual payment so the landowner's income tax is less. There is a
problem with knowing who the landowner is. If it had to be done
annually it would take a long time. Sometimes the land transfers.
PHILLIPS stated the company might be making payments to one per-
son when it should have been made to another person.

BOB GANNON stated this bill would exclude things such as pipe-
lines, telephone lines and highways. He questions whether that

is an appropriate way to reach a problem. This bill would

require more administrative work in the office resulting in larger
staffs. The consumer would be paying for this. GANNON felt that
the companies might feel it is easier to condemn the land instead
of paying the full price. GANNON stated his company does not count

pole for pole on the landowner's land. The bonding capability
may be effected.

JOHN SULLIVAN, MDU, agrees the basic problem is requiring the
utility companies to keep track of who owns land forever. Many
times there is divorce or probate that changes owners of the land.
Eminent domain requires that when land is taken or used for public
purpose they must pay for the fair market value at the time of the
taking. Payment for the land is made when the land is taken and



Judiciary Committee
February 9, 1981
Page 2

it is paid for only once. Payments would not exceed the fair market
value.

In closing, REP. ERNST realized pipelines are excluded in the bill.
The U.S. Board of Land Management did sign an agreement. Farmers
and ranchers are entitled to the fair amount. Transmission
facilities should be current. The problems incurred by the farm-
er or rancher are burdensome. It is unique we get this before
construction begins on more lines.

REP. BENNETT asked if LUBINUS was looking for consistency in try-
ing to treat the landowners. LUBINUS replied he would like to
see the present landowners compensated annually because he is
bearing the burden.

REP. BENNETT asked what would prevent the landowner to receive
all the money and the next owner to receive nothing. LUBINUS
stated that was a good point. REP. YARDLEY asked if this would
include any past lines. REP. ERNST stated this would be only for
new lines.

REP. YARDLEY noted pipelines were excluded. REP. ERNST stated
they would like to have the privilege to include pipelines but
it is not under the Major Facility Act.

REP. HANNAH inquired about the condemnation procedure. GANNON
replied it is the rights of the landowner to have a larger sum.
It would be cheaper for the company to condemn the property.

This would not have the administrative problems in the future.

REP. EUDAILY asked who determines fair market value. It was
answered the landowners and the company. If an agreement could
not be reached they would probably go to court.

REP. EUDAILY stated every five yvears this is renegotiated - why
if the fair price is given each time? The sponsor stated the
costs of the obstruction goes up with inflation. If land is
worth $1,000 an acre instead of $500 the price should be raised
because it costs more to farm around the poles than before.

HOUSE BILL 590 Sponsor, REP. WALDRON, stated this bill is to
revise the Montana Unfair Trade Practices and Consumer Protection
Act of 1973. It would provide for joint involvement of that act.
The Attorney General's office would have the equipment and power
to have appropriate rules. The Attorney General sets federal
laws and unfair practices and consumer act. This would clarify
the Attorney General's authority.

Intention was on page 5; 30-14-133 deals with that section.
There appears to be a problem with joint authority between the
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Business Regulation Department and the Attorney General's office.
The sponsor wishes executive action not be taken until amendments
are brought forth to solve this.

JERRY CATE gave written testimony. EXHIBIT 2. CATE stated the
governor's office approves the bill. This bill is not trying
to invade the Business Regulation Department's authority. The
amendment to 30-14-133 was listed in his testimony: CATE feels
this is substantial. It does permit the state to recover under
the act.

There were no further proponents.

J. C. WEINGARTNER, State Bar Association, opposed the bill. This
body of law is a consumer act. By trying to change the wording
it will be an antitrust bill. WEINGARTNER gave the example of
Joe Blow advertises he will clean your carpet for $25. You hire
him and it ends up that the carpet is ruined. You sue Joe Blow.
You could collect $200 or whatever. WEINGARTNER stated this is
not a streamlined bill. It is a complete change of the intent

of the present law. He felt this was like a snake in the grass.
You know it will strike but you don't know when.

AVIS TOBIN, Montana Hardware, opposed the bill. She has seen
great consideration by the Department of Business Regulation in
handling the consumers.

GARY LANGLEY, National Federation of Independent Business, repre-
sents 5,000 small businesses. The present function is in the
Department of Business Regulations. He opposed the change.

GARY BUCHANAN, felt there were problems with the bill as written.

JANELLE FALLON, Montana Chamber, stated 95% of the membership
of the chamber are small businesses. She concurs with do not
pass for this bill.

In closing, REP. WALDRON stated the reason the bill is introduced
is that it deals with the law on page 5 of the bill. This makes
a substantial change in the present law. It provides for clear
action. It removes limitations as far as listing goods or
purchases. It will allow business to collect for damages.

REP. KEEDY was concerned with amending 133. The sponsor replied

he would like to discuss this with the Business Regulations De-
partment and the Attorney General. The real concern is where there
is joint jurisdiction.

REP. KEEDY stated this amendment would allow the Attorney General
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or the Department of Business Regulation to file class action
suits. Is there anticipation of further amendments? Cate
replied any person is a legal entity. The state would be
included. To file an action would require going to the Depart-
ment of Business Regulations. This would eliminate the need to
go to them to be able to sue.

REP. KEEDY stated in the first section of the bill there is a
difference with present law. Under 133 the person must purchase
goods. Would someone from the Attorney General's office pur-
chase goods? CATE does not feel the Attorney General's office
would do that. The purchasing agent for the state buys all types
of materials. If consumers have been damaged it is brought on
behalf of the consumer. The Burlington Northern case involved
suing for the state and the consumer.

REP. HANNAH asked if the state could bring a class action suit.
CATE replied in this area the state has no authority to bring
suit. There are one or two other statutes where the state can-
not bring suit.

REP. EUDAILY asked if the Department of Business Regulations
could contract to have this done now. BOB WOOD, Department of
Business Regulations stated they do contract with the Attorney

General. The department is restricted by the original law for
the consumer.

That ended the discussion on House Bill 590.

HOUSE BILL 453 REP. KEMMIS, chief sponsor, stated this bill is

to clarify the procedure under which a person circulating petitions
can obtain signatures in Montana. REP. KEMMIS stated there are

a number of changes in the bill. EXHIBIT 3.

This bill would allow petitioners at certain places. The petitioner
would have to receive a permit at least 10 days prior to the
election. If the election administrator determines there is

space available he is to instruct the elections judge to make the
space available for the petitioner. The bill specifies that the
space that is made available will be in an inconspicuous location.
Election judges could instruct that a certain number of tables

be there so it will not be congested. If the petitioner disrupts

the voting procedure he will be warned to stop. The petitioner
can be thrown out if he does not stop.

The philosophy of the bill is people have a right to the initiative
process. If conflicts have occurred in the past this is the way
to regulate them.

REP. JOHN VINCENT stated the polls were a good place to obtain
signatures by petitioners. However, the petitioners should not
step right in front of the voter to urge him to sign; the voter
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should advance to the petitioner. This bill would require a
more orderly manner in which signatures are obtained.

ALAN OSTBY, Common Cause, felt this is a responsible attempt
to control the signature-taking at the polls. A bill in the
senate prohibits the petitioner to be within so many feet of the
polllng place. OSTBY stated some people are uncomfortable about
signing petitions at the polls. This would allow the manner of
signature-taking to be done in an orderly manner.

NELL KUBESH, representing herself, has collected signatures before.
To be able to obtain names at the polling place works guite well.
This bill would be a great improvement. She has been declined the
right to obtain signatures at some stores. This, in her opinion,
would solve many problems.

ED KAMMERER read a statement from ART KUSSMAN. KUSSMAN's
remarks included it is my opinion that a sizeable majority do
not want the initiative process at the polls. There have been
no formal complaints by clerks or recorders in the state. Based
on its merits this bill should have a do pass. KAMMERER's own
opinion was he feels there are good changes in the bill. It is
apparent that Montana is not the only state under which this is
under attack. There is a good reason for this. The iniatitive
process threatens corporate bounds.

DAVID SEXTON, Montana Education Association, stated this will
preserve the right of the people to petition. He endorses the
bill.

MIKE MALES supports the bill reluctantly. He does not feel there

is a problem with the present system. There is too much regulation.
This bill, however, answers all the objections of people who want

to ban this. If a candidate is not being voted on he can be present.
Same with initiatives. A total ban is wrong. Petitions have been
done for years on many issues. Many voters express thanks for this.
The question is whether the legislation wants to restrict this.

There has been no abuse. This bill is a good compromise.

MARK MACKIN, Citizens Legislative Coalition stated this bill does
present a solution for harassment. Additionally, the petition
carriers will not be subject to the weather or standing.

CAROL BRASS read a letter from JAMES RUBIN. EXHIBIT 4. BRASS
stated her own experience was an alarming one when she came in
contact with petitioners. She did not realize this was legal.
She did not sign the particular petition, but later became

involved in its cause. She feels the people here are astute in
what they do.
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There were no further proponents.

ALLAN SHUMATE feels the iniatitive process has been abused. The
proponents say how easy it is to get signatures. They should go
door-to-door to obtain them instead of at the polls.

JANELLE FALLON, Montana Chamber stated she was glad to hear a
proponent say it is good to have election not for initiatives.
FALLON resents seeing a petitioner at the stores and resents

it even more at the polls. She stated a personal story involving
three petitioners asking her to sign different initiatives. When
she refused each one of the petitioners one replied "my we're
feeling conservative today." FALLON resents such remarks and
urges do not pass.

DAVID F. JOHNSTON opposes the bill because of harassment he
has seen. It is a sacred duty and right to go vote. If I want
to sign a petition I can find other places to do it.

GARY LANGLEY, WETA, opposes the bill. He likes to go vote

and leave without being harassed. LANGLEY would like the
petitioners to go door-to-door like the candidates do. Other-
wise you might as well sell hotdogs and have a circus at the
polls.

KEITH ANDERSON felt it is like a song and dance routine trying
to avoid petitioners to get to the polls. It is not a proper
thing at the polls. Who is to make the decision there is or is
not enough room at the polls.

SENATOR JACK GALT, representing himself, stated there is a senate
bill that restricts petitioners to be within 200 feet of the
polls. Politicians have to abide by this and so should the
petitioners. All the proponents for this bill opposed the one

in the senate, according to GALT.

There were no further opponents.

In closing, REP. KEMMIS said there is a problem. KEMMIS feels
the committee is not easily fooled. He agrees the voting process
is a sacred one. The Magna Carta, the right to petition the
government, is also sacred. If there are problems this bill will
help solve them. People are approached constantly by radio,
television and newspaper ads not to mention grocery sacks that
specify how to vote on an issue. EXHIBIT 5.

REP. EUDAILY wondered if the petitioner should be placed at a
table. REP. VINCENT replied either at a table or under a banner
in a stationary position. It would be the voter's choice to go
over and sign the petition. The petitioner would not be near
the voting booths. The reason for the change would allow the
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the petitioner to be inside the building but not within the
immediate area of voting.

REP. KEEDY stated if one is restricted to sitting at a table
away from the activities he can sit forever. If he is allowed
to ask people, more signatures can be obtained.

REP. KEEDY asked if FALLON believes there should be regulations
established to govern petitioning of signatures. FALLON replied
she object to having them near the polls. KEEDY asked if she
objects to the present system. FALLON stated she likes the

Senate bill. The election process is not for the convenience
of gathering signatures.

REP. BENNETT asked what would stop the administrators in saying
no space is available. REP. KEMMIS replied that is the purpose
of having the 10 day requirement. If space were available and

not granted the petitioner could go to court to obtain a mandamus
action.

REP. VINCENT said shopping centers in Bozeman do not allow
petitioning. VINCENT went on to say that he did not oppose the
bill in the Senate as Senator GALT expressed the proponents of
this bill did.

That ended the discussion on House Bill 453.

EXECUTIVE SESSION

The House Judiciary Committee went into executive session at 10:25
a.m.

HOUSE BILL 606 REP. HANNAH moved do pass.

REP. HANNAH moved to amend the title and all applicable places from
"60" to "65". REP. HUENNEKENS opposed the motion because many
people retire at various ages, 55-60-62-65 or older. REP. HANNAH
stated the traditional retirement age is 65. REP. HUENNEKENS
expressed it should be left at 60. REP. HANNAH felt it would be

in conflict with House Bill 10. JIM LEAR stated something has to
be said concerning which law would apply if both laws passed.

The amendment passed with REP. MATSKO voting no. REP. MCLANE
was absent during the vote.

REP. IVERSON moved to strike "65 years of age or older" on page 4,
line 4, following "victimize" and insert "elderly". The motion
passed with REP. EUDAILY voting no.
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REP. HANNAH moved do pass as amended. Those voting yes were:
CONN, CURTISS, HANNAH, IVERSON, MATSKO, MCLANE, ANDERSON.
Those voting no were: SEIFERT, BENNETT, EUDAILY, HUENNEKENS,
SHELDEN, YARDLEY and BROWN. The motion of do pass as amended
tied. The committee decided to hold this bill.

HOUSE BILL 583 REP. YARDLEY moved do not pass. He stated there
is much conflict in the bill.

The motion of do not pass carried with only REP. CURTISS, REP.
HANNAH and REP. MCLANE opposing the motion. (Representatives
DAILY, ABRAMS, KEYSER, TEAGUE were absent during the vote).
House Bill 583 did not pass.

HOUSE BILL 604 REP. EUDAILY moved do not pass. He felt it would
be easier to change the date taxes are paid instead of switching
election dates. It is too complicated of a way to amend the
constitution. REP. ANDERSON feels it is the wrong way to decide
how to vote for a candidate.

REP. HUENNEKENS stated the constitution is a sacred document.
It should not be amended all the time to bring in junk efforts.
It is the basis for the statutory law.

The motion of do not pass carried 15 to 0. (Representatives
KEYSER, TEAGUE, ABRAMS, and DAILY were all absent during the
voting).

HOUSE BILL 571 REP. HUENNEKENS moved do not pass. There was
no discussion.

The motion carried 14 to 1. REP. KEEDY voted no. (Representatives
KEYSER, TEAGUE ABRAMS and DAILY all absent during the voting).

HOUSE BILL 453 REP. HUENNEKENS moved do pass. REP. HUENNEKENS

moved the amendments as given by the sponsor be incorporated in
the bill.

REP. ANDERSON felt the committee should look at the senate bills
related to this subject before judgment is passed in an effort
to compromise the bills.

REP. CONN moved to table the bill.

REP. MATSXO felt committee counsel should obtain copies of the
senate bills. It was replied that is not proper procedure until
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the bill is assigned to the committee.

REP. IVERSON stated the senate bills will not compromise together
with this bill.

REP. BROWN opposed the motion to table the bill. REP. CONN felt
the bills were diabolically opposite.

REP. ANDERSON stated there should be a room adjacent to the voting
booths. If there was a sign up that stated if you want to sign

an initiative, go to a certain room, that might solve the problem.
REP. EUDAILY expressed no one would go to another room. It should
be out where the people can see it.

REP. MATSKO stated any petition that cannot get enough interest
does not have enough merit to get on the ballot.

REP. CONN withdrew the motion to table the bill.

REP. SHELDEN stated the bill has nothing to do with initiatives.
It merely allows people to collect signatures in an orderly
manner. The only issue is are we going to allow them to do this.
REP. SHELDEN stated he is in favor of the bill if it will prevent

what is going on now. REP. CONN agreed this would establish
order.

REP. BENNETT stated all polling places are not the same and all
judges are not the same.

REP. HUENNEKENS moved a substitute amendment allowing amendments
to the amendments. The motion passed with only REP. BENNETT

and REP. BROWN voting no. (REPRESENTATIVES KEYSER, MCLANE, DAILY,
ABRAMS, KEEDY and TEAGUE were absent during the vote).

REP. HUENNEKENS moved do pass as amended.
REP. IVERSON made a substitute motion of do not pass.

REP. ANDERSON felt he had to vote for the bill because it is

better than what is going on now. Many judges are elderly women.
He has a tough time seeing them throwing a petitioner out. It
would be a carnival atmosphere and would vary from poll to poll.
REP. HUENNEKENS replied have you ever seen elderly women at a sale?

REP. CURTISS stated when a person signs a petition they usually

have not read the entire initiative. They are taking someone else's
opinion. REP. SHELDEN stated the present law has not worked
successfully. Some petitioners force the petitions in front of

the voter. This will put the authority in the hands of the
administrator who will instruct the judges.
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REP. EUDAILY felt the judges have the authority at the present
time to call the police or authorities if the petitioner is
harassing the voter. REP. HANNAH agreed. Many times a problem

is addressed that is already on the books. The authorities should
enforce what they have now.

REP. CURTISS asked if it were illegal now. JIM LEAR did not know.

REP. DAILY stated an Attorney General's opinion states it is all
right to obtain signatures at the polls.

The motion of do not pass carried 10 to 5. Those voting yes

were: SEIFERT, BENNETT, CURTISS, EUDAILY, HANNAH, IVERSON, MATSKO,
DAILY, KEEDY and BROWN. Those voting no were: CONN, ANDERSON,
SHELDEN, YARDLEY and HUENNEKENS. (Representatives KEYSER,

MCLANE, ABRAMS, and TEAGUE were absent during the vote).

The meeting adjourned at 11:15 a.m.

CARL SEIFER%% VICE~-CHAIRMAN

nr
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IN REPLY REFER TO:

United States Department of the Interor M-36936 (91
BUREAU OF LAND MANAGEMENT
222 North 32nd Street
P.0. Box 30157
Billings, Montana 59107

DEC 2 4 1980

Mr. John Lubinus
RR #1
Lewistown, Montana 59457

Dear Mr. Lubinus:

Thank you for your recent letter concerning the Northern Tier Pipeline
Project. As you may be aware, the Secretary of the Interior granted a
right-of-way (copy enclosed), to Northern Tier Pipeline Company on

April 21, 1980. Although the grant is self-explanatory, it is simply a
document indicating an intent by the government to allow Northern Tier
Pipeline Company a right-of-way across federal lands consisting of 50 feet,
plus the ground occupied by the pipe. The right-of-way will be established
within the 2-mile-wide corridor amalyzed by the Bureau of Land Management
in their final envirommental impact statement. The precise location of the
centerline will not be established until such time that federal and state
permitting processes are complete and an on-the-ground review has been
conducted by the affected federal agency. It is during the on-the-ground
environmental and engineering review that site specific stipulations will be
developed to accompany the Notice~to-Proceed for construction.

Federal lands to be crossed are depicted on the photo alignment sheets
referred to as Exhibit B in the grant. Those alignment sheets pertaining
to federal lands in the Lewistown District of the Bureau of Land Management
are on file in their office at Airport Road, Lewistown, Montana.

Please let me know if I can be of further assistance.

Sincerely yours,

Neil F. Morck, Chief
Energy Rights-—of-Way

Enclosure



) . UNITED STATES
° K DEPARTMENT OF THE IMTERIOR
N - : STATE OFFICE
i 222 North 32nd Street
Billings, lMontana 59107
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-  RIGHT-OF-WAY GRANT

Serial Mumber: M-36936

Pursuant to Section 28 of the Mineral Leasing Act of 1920, as amended, 30
U.S.C. Sec. 185, and the regulations in Part 2880, Title 43, Code of

Federal Regulations, and subject to valid existing rights, the United

States of America (United States or Grantor), hereby grants to Horthern
Tier Pipeline Company, Suite 509, Midland Mational Bank Building, Rillings,
Montana 59101, a Delaware Corporation (GRANTEE), a RIGHT-OF-VAY across
FEDERAL LANDS for the construction, operation, maintenance, and termination
of a PIPELINE (that is the pipe and its related facilities). Tke Tocation
of the RICHT-OF-WAY is depicted on the maps referred to as Exhibit B :
hereof. .

In consideration of the representations in the applicetion of GRANTEE filed
~ April 15, 1977, and subsequent amendments thereto as have been or may be

approved by the AUTHORIZED OFFICER, and the mutual promises and covenants

hereinafter set out, the United States and GRAMTEE agree as follows:

NATURE OF GRANT

By this instrument GRANTEE receives a nonpossessory, nonexclusive right to
use certain FEDERAL LAMDS, as depicted on the maps in Exhibit B, for the

“Timited purpose of constructwon operation, maintenance, and termination of
the PIPELINE spec1f“d—Tﬁ“fﬁ1s Grant.

There is hereby reserved to the SECRETARY, or his lawful delegate, the
right to grant additional rights-of-way or perm1ts for compatible uses on,
over, under, or adJacent to the land involved in this Grant.

WIDTH OF RIGHT-QF-WAY
_The width of the RIGHT-OF-VAY hereby granted .is 50 feet plus thé qround .

“occupied by the PIPELINE uniess otherwise authorized as provided in Sec.
28(d) of the Mineral Leasing Act.

DURATION OF GRANT

A. The Grant hereby made, subJect to rerewal provisions of applicable
“dtatutes and regu]at1ons shall terminate thirty (30) years from the
effective date hereof, at noon, VMontana time, unless prior thereto it
is relinquished abandoned, or otherwise terminated pursuant to the
provisions of this Grant or of any appllcable Federal statute or
regulatlon.




B. Notwithstanding the expiration of this Grant or its earlier
relinquishment, abandonment, or other termination, the provisions
of this Grant, to the extent appliceble, shall continue in effect
and shall be binding on GRAKRTEE, its successors or assigns, until
they have ful]y performed their respective obligatiens and liabili-
ties accruing before or on account of the equrat1on or prior
term1nat1on of the Grant.

RENTAL
W

_GRANTEE shall pay to the United States an “annual rental, payable in
“advance. Until a specific location has been estazblished for the RIGHT-OF-
WAY, the amount of said payment shall be $79,150.00. This is the esti-
mated fair market rental value for one yvear, Upon establ ishment of Lhe

“actual Tocation of the RIGHT-CF-WAY, an appraisal of the fair market ren-
tal value will be made and GRANTEE will be billed for additional rental or
credited in the amount of the overpeyment, whichever is appropriate. The
rental for each _vyear shall be subject to adjustment from time- to- time to
reflect current fair market rental value.

EXHIBITS: INCORPORATION OF CERTAIN DOCUMENTS BY REFERENCE

- The following documents are, by this reference, incorporated into and made
a part of this Grant as fully and effectually as if the Exhibits were set
forth herein in their entirety: :

A. Stipulations for the Grant of RIGHT-OF-WAY for the PIPELINE,
attached hereto as Exhibit A, and referred to in this Grant as the
"Stipulations.” _

B. Alignment maps and site location drawings identifying the route of
the PIPELINE, attached hereto as Exhibit B.

COST REIMBURSEMENT

A. GRANTEE shall reimburse the United States for all costs incurred
in connection with administering this Grant, including costs
incurred in monitoring the construction, operation, maintenance,
and termination of the PIPELINE and costs incurred by the Secretary
in complying with Section 7 of the Endangered Species Act of 1973,
as amended (16 U.S.C. Sec. 1536), Section 106 of the Mational Historic
Preservation Act of 1966, as amended (16 U.S.C. Sec. 470f) and the
regulations of the Adv1$ory Council on Historic Preservation (36
C.F.R., Part 800).

LIABILITY

GRANTEE shall be liable for daimage or injury to the United States and
third parties. to the extent provided by Section 28(x) of the Mineral Leas-
ing Act of 1920, as amended, 30 U.S.C. Sec. 185(x); 43 CFR Sec. 2833.1-4.
GRANTEE shall be held to a standard of strict liability for damage or
injury to the United States resulting from the following activities occur-
ring in the RIGHT-OF-WAY in connection with construction, operation,
maintenance or termination of the PIPELINE: welding and open fires;

pumping or carriage of OIL through the PIPELINE; and carriage, storage, or
use of hazardous, highly flammable, or exp1051ve substances. The maximum

s
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plant sites, and camp sites)—$100 for

X

each 40 acres cr fraction thereof.

('ii) If a preject has the feature of
suudirisions {i) and (ii} of this
suuparegrapn in commbination, the
payment shall be the totel of the
amounts required by subdivisions (i}
and (ii) of this subparagraph.

(3) When a right-of-way grant or
temporary use permit is issued, the
authorized officer shali estimate the
costs, based on the bast available cost
information, expected to be incurred by
the United States in monitoring holder
activity. If such cests exceed the
pcwrne'xt requred ‘*v paroerzvh ;‘ e

ERRETARS IDEDEE EE bR Y

grwter tms.\ tbe costs of mamta’mn,
actual costs records for the monitoring
process, the authorized officer shall
require the holder to make periodic
payments of the estimated reimbursable
costs prior to the incurrence of such
costs by the United States. Such
payments may be refunded or adjusted
as provided by paragraph (a){8) of this
section.

(2) Following termination of a right-of-
way grant or temporary use permit, the
former holder shall be required to pay
additional amounts to the extent the
actual costs incurred by the United
States have exceeded the payments
required by paragraphs (b) (2) ard (3) of
this section.

§ 2303.1-2 Rental fees.

(a) The holder of a right-of-way grant
or termpcrary use permit, except as
provided in paragraphs (b) and (c) of
this secticn, or when waived by the
Secretery, ehall pay annually, in
advance, the fair market rental value as
determined by the authorized officer.
Said fee shall be based upon the fair
market value of the rights authorized in
the right-of-way grant or temporary use
permit, as determined by appraisal by

. the suthorized ofiicer, provided

however, that where the annual fee is
8100 cr less, an advanced lump-sum
payment for 5 years for right-of-way
grants and 3 years for temporary use
permits may be required. The lump-sum
for use and occupancy of lands under
these regulations shall not be less than
$25.00.

(b} To expedite the processing of any
grant or permit pursuant to this part, the
authorized officer may establish an

. estimated rental fee and collect this fee

in advance with the provision that upon
receipt of an approved fair market value
appreisal the advance rental fee shall be
adiusted accordingly.
{c} No fee, or a fee less than fair
market reatal, may be authorized under
the following circumstances: .-

(1) When the holder is a Federal, State
or locel government or any agency or
instr”'*z:r'.:ht" thereof, =» ~uding
munisioal uiilitios ard rocopatives
whos: principal s suez ¢l
customer charges.

(2) When the holder is a nonprofit
corpcration or association which is not
contrciied by or is not a subsidiary of a
profit mzXing corporation or business
enterpiice,

{3) W=en a holder provides without
charge. cr at reduced rates, a valuable

benefit to the public or to the programs
cfthe So-

VTR 13

FEN : 5 Indy Le waived for
rights-o‘ \cy involving cost share roads

. and reciprocal right-of-way agreements.

(5) In instances where the applicant

" holds an outstanding permit, lease, ¢

license or contract for which the United
States is aiready receiving
ccmpensation, except under an oil and
gas lease where the lessee is required to
secure a right-of-way grant or temporary
use permit under § 2880 of thts title, no
rental fee shall be charged for the
following:

(i) Where the applicant needs a right-
of-way grant or temporary use permit
within the exterior boundaries of the
permit, lease, license or contract area;
 and

(ii) Where the applicant needs a right-
of-way across public lands outside the
permit. lense, license or contract area in
order to reach said area.

{d) Rental fees may be initiated or
adjusted whenever necessary to reflect
current fair market value: (1) As a result
of reappraiszal of fair market values
which shail occur at least once every 5
years, or (2) as a result of a change in
the helder's qualifications under
paragraph (c) of this section. Reasonable
notice shall be given prior to impesing or
adjusting rental fees pursuant to tkis
paragraph. Decisions on fees are subject
to appeal pursuart to § 2804 of this title.

{e) If a charge required by this section
is niot paid when due, and such default
shall centinue for 30 days after notice, -
action may be taken to terminate the
right-of-way grant. After default has
occurred, no structures, buildings or
other equipment may be removed from
the servient lards except upon written
permission from tke authorized officer.

§2803.1-3 Bonding.

The authcrized officer may require the
holder of a right-of-way grant or
temporary use permit to furnish a bond
or other security satisfactcry to him, to
secvre “‘e ob'i-"‘tiu::% iy dky the
grantcrreraul e
regulahms

§ 2803.1-4 Liabliity.

(a) Except as provided in paragrarh
{f} 1 this section, each holdar snnil po
-l ¥ ble to the United States fer oy
cremee g, - ws mjury incurred by the Uniried
States in connection with the use and

_occupancy of the right-of-way or permit

area by the holder.

(b) Except as provided in paragragh
() of this section, holders shall be heid
to a standard of strict liability for any
activity or facility within a right-of-way.
or permit area which the authorized

nresents a forescestie hazord oo i
damage or injury to the United S!ates
The activities and facilities to which
such standards shall apply shall be
specified in the right-of-way grant or
temporary use permit. Strict liability

a7

- shall not be imposed for damage or

injury resulting primarily from an act of
war, an Act of God or the negligence of
the United States. To the extent
consistent with other laws, strict
liability shall extend to costs incurred
by the United States for control and
abatement of conditions, such as fire or
oil spills, which threaten lives, property
or the environment, regarcless of
whether the threat ccours on areas that
are under Federal jurisdiction.
Stipulations in right-of-way grants and
temporary use permits imposing sirict
liability shall specify a maximum
limitation on damages which. in the
judgment of the authorized officer. is
commensurate with the foreseeable
risks or hazards presented. The
maximum limitation snall not exceed
$1,000,000 for any one event, and any
liability in excess of such amount shall
be determined by the ordinary rules of
negligence of the jurisdiction in which
the damage or injury occurred.

(c) In any case where strict liubility is
imposed and the damage or injury was
caused by a third party, the rules of
subrogation shall apply in accordance
with the law of the jurisdiction in which
the damage or injury occurred.

(d) Except as provided in paragraph
(f) of this section, holders shall be fully
liable for injuries or damages to third’
parties resulting from activities or
facilities on lands under Federal
jurisdiction in which the damage or
injury occurred.

{e) Except as provided in paragraph (f)
of this section, holders shall fully
indemnify or hold harmless the United
States for liability, damage or claims
arising in connection with the holder’s
use and occupancy of rights-of-way or
permit areas. p

(f) If a holder is a State or local
government, or agency or

_instrumentality thereof, it shall be liable
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nitca States Department of the Intertor
CBURERU OF LAND MANASEMENT
22?2 Horth 32rd Street
P.0. Box 20157 .
Billings, Montera 53107

March 27, 1980

Menmorandun
To: Chief, Eunergy Rights-of-VWay Staff
From: Chicf State Appraiser ) . -

Subject: Appraisal of ?1"hts—of -Way

You have asked for a brief explanation of our procedures for the
appraisal of energy rights-cvf-way. Imposition of an easement on

a parcel cf land can have a wide range of effects on that parcel.
Those effects cz2n renge from almost negligible on the right-oi-way
strip only, to major effects on both the right-of-way strip and the
rest of the larger parcel. For this reason, we use two procedures
in the appraisal of rights-of-way. : :

1. The first method we use is calied the "short form" method.
There are two restrictions as to the use of this form. First, it
is to be used only for linear rights-of-way where the annual rental
does not exceed $200. Second, it can only be used where there is
no change in the highest and best uvse after the imposition of the
right-of-way, or there are no severance damages or special benefits
to the remainder because of the right-of-way. In general, these
situations only exist with a highcst and best use of grazing land.
After the isznd crossed by the right-of-way strip is appraised at
its highest and best use, the appraiser estimates the percentage

of property rights encumbered by the right-of-way. For grazing
land, this is gererally 40%. Multiplying acres in the right-of-way
strip times value per acre times 40% rights encumbered gives the
value of the right-of-way. Since BLM operates on a vental basis,
an annual. rantal must bz calculated from the right-of-vay value.
Instruction Memoranduw: No. 80--182 (copy attached) sstablishes the
‘rental rate based on thz interest rate reported annually by the
"Department of the Treasury to the U.S. Water Rescvurce Council. This
rate is considered tire safe rate, to which 2% is added for rick,
lack of liquidity,'and management. The rental rate presently being
used is 10.25%7. should be eqpthjZLd that use of this short form
does not rcduce tne appraiser’'s responsibility to search for market
data and analyzec that data. It simply saves him some time in not
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having to write a full narrative appraisal. A blank copy of the
Yshort form" plus a sample appraisal on that form are attached.
In cascs where annual rental exceeds $200, a full narrative
appraisal using the above described procedure is written.

2, If there is a change in highest and best use or if there are

-any severance damages or benefits, the "short form" cannot be used.
The fair market value of the right-of-way is measured by the dif-
ference hetween the fair market value of the property as a whole
immediately before and uvnaffected by the imposition of the right-of-~
way, and the fair market value of the remainder immediately after

and affected by the imposition of the right-of-way. An example of

a change in highest and best use is the crossing of commercial timber-
land with an overhead powerline. Before the right-of-way, the highest
and best use is for commercial timberland; after, it is reduced to
grazing land. An example of damages to the remainder of the property
1is the crossing of center pivot sprinkler irrigated land by an over-
head powerline. Before the right-of-way, the highest and best use

is for irrigated farming; after, it is reduced to dryland farming.
After the fair market value of the right-of-way is estimated, the
-annual rental nust be calculated as shown in the previous paragraph.

Although Section 504(g) of the Federal Land Policy and Management Act
of 1976 states that the holder of a right-of-way must pay rental
annually in advance (with some exceptions), there is no such require-
ment for annual appraisals. The appraiser makes a reccmmendation as
to the frequency of reappraisal based on such things as apprecization
of land values, cost of reappraisal, etc. Generally, this frequency
of reappraisal is 5 years or longer. It is very rare when we re-
appraise on an annual basis.

/,Qmﬂ 2. ﬂ/%/c/(

Enclosures



. et S INTTID STATTS -
g t. : . DUPARTMINT OF 111 (NTERIOR State;  Montana
o : - - . CBURCA OF LAND MANAGLIONT
Yo . utnd ealy for o . . District: Miles City
. fineze richits-of-way - . . ’ .
where the aroawsl y . . &rial No: bl 36639 (SD)
rental dias oot o . : ’ . . .
eicess! §.00, . APPRAISAL PEPCRT Canty: Dutte
Mpplizoat or & L - Appraisal as of:
Grantee -, ) .
William W. Uren cust 31, 1977
l'ur}\)sc of Frpmisaly 1o Jo ¢siizate the talr r..'ht value of the right to wt the dncr?u. nLnL oi-wav cutnorized by tie
. graat Term of Crang:
30 vears
Type of Riche-of- Navy : o . Dote Property Inspected: Aupust 31, 1977
T tethod of Inspection: 2-ywheel drive vehicle
Irrd ~at40n x,:mclmc: and gravity flow ditches and valking
Deecrintion nf ?xm\ 5. Arnratead: v

The right to censtruct, majntain, and use irrigation pilpelines and ditches across the
subjoct lands.
Liscussion of Ridhas Aporalsed:

This right-of-way restricts surface and subsurface rights of the land and creates.

encumbrance.of title. It is the opinion of this appraiser that 40 percent of the rights
will be convgyed P ! .

Locaticn (., fange, Sec., Sbd) T. 8 N., R. 7 E.,-BUM, Sec. 27; S4NEl, N4SEk, SE4SEX

.. ' 1 .-
RIW mmrn.ml:ipeline 25" x 180(.) Azres 5. 74 - larger Parcel: Approximately 640 acres

Nitch S0' x 4100 - .
Klr‘bcrhco” In "
——=—=—"—""" The neighborhood considered in this appralsal is Butte County, Sout!

‘-ota. Belle Fourche with a population of about 4400 is the county seat. The general
tupography is rolling prairie--approximately 2/3 of the county is draiied by the Zelle
Fourche River. The economy is based primarily upon agriculture. There has been little
'ogr,cﬁ wnge in population during recent years.

. “The subject R/W crosses a grassland tract eight miles east of Vale SD. Access is provid
by a county road. Topography is rolling to hilly. Soils consist of clay loams. Vegetat

. consists cof good native grasslands with an estimated carrying capacity of 4 acres/AUM.
The Bell Fourche River provides a source for stockwater. There are no improvements oth
than, s eRcisre.. :

Grazing of domestic livestock

VALUATION: Carrying Stock Lease
Sale Late © peres $/Acre Tire Size Capacity Water _Interest Mins. Cezrall
1 7/21/76 37 . $113.50 0 - - + .0 0 -
"2 5/4/76 2080  $.70.00 O 0 0 + - - -
2/13/73 240 $20.80-° + . 0 . + + 0 - +

Corparative Analvsis:

Sale No. 1 is located about 28 airmiles southwest of the subject right-of-way. The
" subject is judged to be comparable in the Time, Lease Interests, and Minerals Conveyance
factors.” It is inferior to Sale 1 in the size consideration becauoc this transaction
is in a much smaller size class. The subject is inferior to Sale 1 in carrying cap-
acity by about 2 acres/AUM. It 1s superior to Sale 1 in the stockwater consideration -
+  nce the subject has the Belle Fourche River as a source for stockwater. Overail,
“tne subjqet 1is rated greatly inferior to Sale No. 1.

] . ¢
Test Forn (Novezber 1575} : (Sce reverse for contlmation
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rlo Sale No. 2.

- " () Kight-of-Nay Map (optional) . =

Coparative Analysls (Lentinucd)s o

- Sale No. Zfisfiocatcd about 42 airmiles northwest of the subjcct right-of-way. The

subject: is cémpnrablc‘to Sale 2 in time, size, and carrying capacity.- It is superior
to Sale 2 in stockwater because this sale depends upon adjacent property for a water-
source. - The subject is inferior to Sale 2 in leasing interests because this trans-

action included a 107 AUM BLM lcase. It is inferior to Sale 2 in minerals since half

)

of the mineral rights transfered with thic sale. Overall, tuc subject is rated inferior

Sale No. 3 is located about 22 airmiles northwest of the subject lands. The subject
is comparsble to Sale 3 in size and leasing interest considerations. It is superior
to Sale 3 -in time by about 4 1/2 years. The subject is greatly superior to Sale 3
in carrying capacity since it has about 3 acres/AUM better quality range. It is
superior to Sale 3 in stoekwater. The subject is inferior to Sale 3 in the minerals
conveyance., Ovcrall, the subject 1s rated greatly superior to Sale MNo. 3.

.

Detafls recarding the szles analysed above are atrached. A befo;e and afrter ap_proach was cqnsidcrcd in c.sv:"x::st':.-.g,{ the-_‘.‘:\luc
of the Right-of-¥ay. The valuc of the easement or Richt-of-way is the value of the part taken as p:xrtrtz :.1- ur.ooc.‘, I

is no chnhg: in the hichest and Lest usc or 1n the vaiwe of the rc:rn_l{x_der af_a_rcsult 9: the g:crmc: | “S::;ﬁre.n:a:;;:
danages or special benefits to the romainler because Of the Righz-of-Way. Giviny voasiceraticn 19 al pc.....cn:'. ctors. tue
1and value of tre fee ownersnip described within the Rizht-of-win Z» cst:m;xt_Cd tope: 5 OU, : Der acre.  in
‘value of the righss ccnveyed 1s estimated to ke eguivalent to 4 of the value of the (08 CwNErsnlp.

. Fce Value (Of Easerent Area): _D. 74 Acres € $ 60.00 per acre = S__ 344,40
Fascrent Value: §_ 344.40 (Fee Value) x__ 40 %=5_ 137126
Easement Fental: § 137. 704 x 085 % Rate of Return = $ 11.71_* . (R
. (Ycarly)

Recomrendations for Reappraisal frequency and lump sum tental collection:

- . -

It is récoﬁmended that this right-of-way be ;eéppraised in five,years.

. Na _Y .ﬂ,;ﬁcﬂ‘!’)f’j.’_“'j

Lerp Sum Rental for 5 Years: ) .
$ 11.71 : x@‘) X 5\/Ptfro $ 47.69° Say.......$ 50.00
R . .(Annuﬂ kental) Se{Faetor ror 7;{,.7./1nt.) : . .

If the rental calculated above falls belov the minimm, the payrent of $25 per five-year peried applies.

The usual assuspticns and linizing conditicns are applicable o this appraisal. 1 CERTIFY that 1 have examined the above-
described property and the amcunt indicated represents o best wmdiased judomont as to the present fair market valee of the
rights described exszpt as otherwise indicated. [ FURTHER (ERTIFY that [ have no present or intcaded future intercst in the
" projerty appraised. 3 . ’

:mvn&;zo;. ﬂwﬂ : ,ﬂ’ ﬂ(é/( . S O,,, m»{ : ' {\ ' p J/'/L

. “Reviewing ~ppralser g 7 U Appraiser R

: A4 ' -

_.Dete Reviewed: : ‘V‘”T 06 1377 Mate of Appraisal: AL {!,(/1 ,?:O," ’C) /7
' X osfice . Ficld Peview { :

. - . ‘ .

*-Attachrents: (1) Viclnity Map showing R/W, plus Sales ..

(2)' 3 Sales Data Sheets

(3) Topeprarhy Map showing R/W



BUREAU(H’LAND}HANAGEMENT
- WASHINGTON, D.C. 20240
June 30, 1980

Inszructioﬁ,ucmorandum‘NR,J80-607

Expires: 9/30/817 " " /
To: All SD's
From: Director

Subject: Appraisal cf Linear Rights-of-Way - Use of Going Rate

The question has been raised as to whether a2 going rate (per pole, per rod,
etc.) can or should be used in appraising rair market value of certain
linear rights-oi-way such as pipelines, powerlines, buried cables, and
telephone lines. Whether’a going rate or a before and after method of
appraisal should be used depends on the quality and validity of available
evidence of market value.

The Departmental Manual "Uniform Appraisal Standards," (1973 Edition,
page 34) states in part:

"In the case of easecments such as those acquired for domestic
electric, telephone or cable lines, where there is an estab-
lished going rate per pole and per-line mile, such transactions
may be considered among othér market data. Ian the absence of
better evidence of market value, the 'before and after' method
« « « should be employed."

You should use going rates if there is sufficient valid transaction evidence
of that type available to support an appraisal of fair market vzlue of the
linear right-of-way. The before and after mcthod should be used only if
there is insufficient going rate tramsaction evidence. Before using the
before and after method, appraisers are to make a diligent effort to seek
out and find sufiicient going rate evidence.

When using going rate transaction evidence, care must be used to ensure
that adjustments reflect the difference, if any, in the rights acquired
by the grantee of the public lands right-of-way from the rights acquired
in the transactions used as evidence of going rate. In many cases this
will involve the differcnce between an easement under which the holder
bas virtually unrestricted perpetual use of the land, and a public lands
right-of-way grant subject to substantisl restrictions.

p Ao

Asgsociate Director

~

) United States Department of the Interior 9321 (aa1).
i .

f .
., .
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Testimony in Support of H.B. 590
by Jerome J. Cate

Thank you, Representative Waldron.
Mr. Chairman, Members of the Committee:

This bill was introduced by Representatives Waldron and Brown at
the request of the Attorney General.

The purpose of this bill is to facilitate antitrust enforcement
efforts of the Antitrust Enforcement Bureau in both State and Federal
antitrust actions.

This bill is not an attempt on the part of the Department of Justice
to take over the functions of the Department of Business Regulation. We
don't want those responsibilities, nor are we budgeted for them.

This bill does not affect the present powers of the Department of
Business Regulation in any material way. It does take away that Department's
ability to withhold enforcement authority from the Attorney General,
which it can now do.

We plead this statute in the antitrust actions brought by the
Attorney General in Federal Court. We plead it and 30-14-201, et. seq.,
in what lawyers call "pendant jurisdiction" claims. We have yet to be
required to prove our case under this statute, but if and when we are
required to do so we want the authority of the Attorney General to
enforce this act to be clear.

That is the reason for these proposed amendments of eleven sections
of this Act.

The amendment to Section 101 is simply a name change. Irrelevant.

The amendment to Section 102 adds the Department of Justice to the
definition of "Department," thereby giving the Department of Justice
joint authority under the Act with the Department of Business Regulation.

The amendment to Section 104 likewise makes it clear that the
Director of the Department of Business Regulation and the Department of
Justice will have joint authority under the Act.

The amendment to Section 30-14-111 striking "with consent of the
parties" is a housekeeping amendment. A defendant isn't likely to agree
to a filing of a lawsuit against him, her or it. We submit it would be
better procedure to allow the filing of actions under this bill in the
First Judicial District, and then the Defendant may have a change of
venue, as the law already allows, if he, she or it wants one. Permitting
the State to file in the First Judicial District saves time and money.

The amendment to Section 30-14-121 takes the Attorney General out
of that section because the Department of Justice is given enforcement
authority by the previous amendments.



*

The amendment to Section 133(1) removes a restriction on the course
of action to allow businessmen and the State as well as the consumer to
recover for damages, and permits class actions.

The amendment to 133(2) shifts the burden of mailing notice of the
suit initially to the complainant, and makes it clear that the Clerk of
Court shall mail out judgments and decrees.

The amendment to 133(3) adds the word "costs" so that both parties
may recover court costs.

The amendment to Section 134 adds costs and attorney fees to the
prevailing party in the enforcement aspects of the statute as well. We
think the State should be reimbursed for its enforcement efforts, or if

it wrongfully pursues a defendant it should pay for his, her or its costs
and attorney fees.

The amendments to Section 142 increase the penalty to $10,000 from
$500, and fines to $10,000 from $2,000. Again, this is to help the
State pay for the costs of enforcement.

That concludes my comments. After the closing I will be willing to
try to answer any questions the committee may have.

Thank you.
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House Bill 453
Proposed Committee Amendments

1. Page 1, line 13.

Following: "available"
Strike: "within"
Insert: "near"

2. Page 1, line 16.

Following: "present"
Strike: "at"
Insert: "near"

3. Page 1, line 18.

Following: "present"
Strike: "at"
Insert: "near"

4. Page 1, lines 21 and 22.

Following: "in"
Strike: "an unobtrusive"
Insert: "a conspicuous but unobstructive"

5. Page 1, line 22.

Following: "electors"

Strike: "and to provide notice of the presence and location of the
_petitions."

Insert: ", and if the number of such locations is limited, the

election administrator may limit the number of persons
circulating petitions accordingly."

6. Page 1, line 25.

Following: "require the"
Strike: "person"
Insert: "persons"

7. Page 2, line 1

Following: "the"
Strike: ‘"petition"
Insert: "petitions"

8. Page 2, line 1.
Following: "provide"
Strike: "a table"
Insert: "tables"

9. Page 2, lines 2 through 6.
Strike: subsection (4) in its entirety

10. Page 2, lines 8 through 13.
Strike: subsections 1 and 2 in their entlrety, and renumber
subsequent subsections accordingly.
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HOUSE BILL 453

‘ '{h-‘ /’v
E&XLI}&JCﬂ’ ')
= NTRODUCED BY Kemmis, Vincent.

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROVIDE A PROCEDURE FOR THE
. GATHERING OF SIGNATURES FOR BALLOT ISSUE PETITIONS AT A POLLING PLACE."

ﬁﬁh IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

g Section 1. Procedure for allowing petitions at a polling place.
(1) Upon a written request submnitted at least 10 days prior to an
election by a person circulating a petition approved under 13-27-202,

“and if adequate space is available near a polling place, an election
administrator shall allow the petition and the person circulating
the petition to be:

] .
(a) present near a polling place in a tax-supported building; or

(b) present near a polling place in a private building upon
- the consent of a responsible person.

(2) The election administrator shall instruct the election
. Judges to make the petitions available in a conspicuous but non-
obstructive location convenient to the electors, and if the number of
such locations is limited, the election administrator may limit the
number of persons circulating petitions accordingly.

(3) The election administrator may require the persons
circulating the petitions to provide tables.
-

Section 2. Circulation of petitions at polling places.

- (1) If any action of the person circulating the petition dis-
rupts the election procedures, an election judge may warn the person.
Upon subsequent disruption by the person, the election judge may
remove such person. )

(2) Failure of a person circulating a petition to leave the
polling place upon an order by an election judge as provided in
_subsection (3) shall constitute an obstruction under 13-13-122.
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