
MINUTES OF THE MEETING OF TIm JUDICIARY COHMITTEE 
February 9, 1981 

The meeting of the House Judiciary Committee was called to 
order by Vice-Chairman Carl Seifert at 8:00 a.m. in Room 437 
of the Capitol. Kerry Keyser was excused and Wes Teague was 
absent. Jim Lear, Legislative Council, was present. 

HOUSE BILL 571 REP. ERNST, sponsor, told the committee this 
bili is to provide that optional annual payments for location 
of a facility on a landowner's property under the Montana Major 
Facility Siting Act be based on fair market rental value. This 
will help the landowner receive what is fair. This does not 
apply to little distributor lines or small power. It would have 
to be 69 kilovolt or more. 

Landowners have been offered on-time payments before. It is the 
landowner's right to collect the fee. 

JOHN LUBINUS was a proponent to the bill. LUBINUS read portions 
of his handout. EXHIBIT 1. LUBINUS wants equal pay and euqal 
footing with the government. Most agreements are renegotiated 
every five years. If annual agreements are made it will keep 
up with inflation. LUBINUS felt that an argument to the bill 
would be administrative nightmares. The land does not change 
hands that much. 

There were no further proponents. 

GENE PHILLIPS, Pacific Power & Light, stated the present law is 
a compromise of the last legislative session. This allows an 
annual payment so the landowner's income tax is less. There is a 
problem with knowing who the landowner is. If it had to be done 
annually it would take a long time. Sometimes the land transfers. 
PHILLIPS stated the company might be making payments to one per
son when it should have been made to another person. 

BOB GANNON stated this bill would exclude things such as pipe
lines, telephone lines and highways. He questions whether that 
is an appropriate way to reach a problem. This bill would 
require more administrative work in the office resulting in larger 
staffs. The consumer would be paying for this. GANNON felt that 
the companies might feel it is easier to condemn the land instead 
of paying the full price. GANNON stated his company does not count 
pole for pole on the landowner's land. The bonding capability 
may be effected. 

JOHN SULLIVAN, MDU, agrees the basic problem is requiring the 
utility companies to keep track of who owns land forever. Many 
times there is divorce or probate that changes owners of the land. 
Eminent domain requires that when land is taken or used for public 
purpose they must pay for the fair market value at the time of the 
taking. Payment for the land is made when the land is taken and 
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it is paid for only once. Payments would not exceed the fair market 
value. 

In closing, REP. ERNST realized pipelines are excluded in the bill. 
The U.S. Board of Land Management did sign an agreement. Farmers 
and ranchers are entitled to the fair amount. Transmission 
facilities should be current. The problems incurred by the farm
er or rancher are burdensome. It is unique we get this before 
construction begins on more lines. 

REP. BENNETT asked if LUBINUS was looking for consistency in try
ing to treat the landowners. LUBINUS replied he would like to 
see the present landowners compensated annually because he is 
bearing the burden. 

REP. BENNETT asked what would prevent the landowner to receive 
all the money and the next owner to receive nothing. LUBINUS 
stated that was a good point. REP. YARDLEY asked if this would 
include any past lines. REP. ERNST stated this would be only for 
new lines. 

REP. YARDLEY noted pipelines were excluded. REP. ERNST stated 
they would like to have the privilege to include pipelines but 
it is not under the Major Facility Act. 

REP. HANNAH inquired about the condemnation procedure. GANNON 
replied it is the rights of the landowner to have a larger sum. 
It would be cheaper for the company to condemn the property. 
This would not have the administrative problems in the future. 

REP. EUDAILY asked who determines fair market value. It was 
answered the landowners and the company. If an agreement could 
not be reached they would probably go to court. 

REP. EUDAILY stated every five years this is renegotiated - why 
if the fair price is given each time? The sponsor stated the 
costs of the obstruction goes up with inflation. If land is 
worth $1,000 an acre instead of $500 the price should be raised 
because it costs more to farm around the poles than before. 

HOUSE BILL 590 Sponsor, REP. WALDRON, stated this bill is to 
revise the Montana Unfair Trade Practices and Consumer Protection 
Act of 1973. It would provide for joint involvement of that act. 
The Attorney General's office would have the equipment and power 
to have appropriate rules. The Attorney General sets federal 
laws and unfair practices and consumer act. This would clarify 
the Attorney General's authority. 

Intention was on page 5; 30-14-133 deals with that section. 
There appears to be a problem with joint authority between the 
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Business Regulation Department and the Attorney General's office. 
The sponsor wishes executive action not be taken until amendments 
are brought forth to solve this. 

JERRY CATE gave written testimony. EXHIBIT 2. CATE stated the 
governor's office approves the bill. This bill is not trying 
to invade the Business Regulation Department's authority. The 
amendment to 30-14-133 was listed in his testimony. CATE feels 
this is substantial. It does permit the state to recover under 
the act. 

There were no further proponents. 

J. C. WEINGARTNER, State Bar Association, opposed the bill. This 
body of law is a consumer act. By trying to change the wording 
it will be an antitrust bill. WEINGARTNER gave the example of 
Joe Blow advertises he will clean your carpet for $25. You hire 
him and it ends up that the carpet is ruined. You sue Joe Blow. 
You could collect $200 or whatever. WEINGARTNER stated this is 
not a streamlined bill. It is a complete change of the intent 
of the present law. He felt this was like a snake in the grass. 
You know it will strike but you don't know when. 

AVIS TOBIN, Montana Hardware, opposed the bill. She has seen 
great consideration by the Department of Business Regulation in 
handling the consumers. 

GARY LANGLEY, National Federation of Independent Business, repre
sents 5,000 small businesses. The present function is in the 
Department of Business Regulations. He opposed the change. 

GARY BUCHANAN, felt there were problems with the bill as written. 

JANELLE FALLON, Montana Chamber, stated 95% of the membership 
of the chamber are small businesses. She concurs with do not 
pass for this bill. 

In closing, REP. WALDRON stated the reason the bill is introduced 
is that it deals with the law on page 5 of the bill. This makes 
a substantial chanqe in the present law. It provides for clear 
action. It removes limitations as far as listing goods or 
purchases. It will allow business to collect for damages. 

REP. KEEDY was concerned with amending 133. The sponsor replied 
he would like to discuss this with the Business Regulations De
partment and the Attorney General. The real concern is where there 
is joint jurisdiction. 

REP. KEEDY stated this amendment would allow the Attorney General 
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or the Department of Business Regulation to file class action 
suits. Is there anticipation of further amendments? Cate 
replied any person is a legal entity. The state would be 
included. To file an action would require going to the Depart
ment of Business Regulations. This would eliminate the need to 
go to them to be able to sue. 

REP. KEEDY stated in the first section of the bill there is a 
difference with present law. Under 133 the person must purchase 
goods. Would someone from the Attorney General's office pur
chase goods? CATE does not feel the Attorney General's office 
would do that. The purchasing agent for the state buys all types 
of materials. If consumers have been damaged it is brought on 
behalf of the consumer. The Burlington Northern case involved 
suing for the state and the consumer. 

REP. HANNAH asked if the state could bring a class action suit. 
CATE replied in this area the state has no authority to bring 
suit. There are one or two other statutes where the state can
not bring suit. 

REP. EUDAILY asked if the Department of Business Regulations 
could contract to have this done nOl~. BOB WOOD, Department of 
Business Regulations stated they do contract with the Attorney 
General. The department is restricted by the original law for 
the consumer. 

That ended the discussion on House Bill 590. 

HOUSE BILL 453 REP. KEMMIS, chief sponsor, stated this bill is 
to clarify the procedure under which a person circulating petitions 
can obtain signatures in Montana. REP. KEMMIS stated there are 
a number of changes in the bill. EXHIBIT 3. 

This bill would allow petitioners at certain places. The petitioner 
would have to receive a permit at least 10 days prior to the 
election. If the election administrator determines there is 
space available he is to instruct the elections judge to make the 
space available for the petitioner. The bill specifies that the 
space that is made available will be in an inconspicuous location. 
Election judges could instruct that a certain number of tables 
be there so it will not be congested. If the petitioner disrupts 
the voting procedure he will be warned to stop. The petitioner 
can be thrown out if he does not stop. 

The philosophy of the bill is people have a right to the initiative 
process. If conflicts have occurred in the past this is the way 
to regulate them. 

REP. JOHN VINCENT stated the polls were a good place to obtain 
signatures by petitioners. However, the petitioners should not 
step right in front of the voter to urge him to sign; the voter 
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should advance to the petitioner. This bill would require a 
more orderly manner in which signatures are obtained. 

ALAN OSTBY, Common Cause, felt this is a responsible attempt 
to control the signature-taking at the polls. A bill in the 
senate prohibits the petitioner to be within so many feet of the 
polling place. OSTBY stated some people are uncomfortable about 
signing petitions at the polls. This would allow the manner of 
signature-taking to be done in an orderly manner. 

NELL KUBESH, representing herself, has collected signatures before. 
To be able to obtain names at the polling place works quite well. 
This bill would be a great improvement. She has been declined the 
right to obtain signatures at some stores. This, in her opinion, 
would solve many problems. 

ED KAMMERER read a statement from ART KUSSMAN. KUSSMAN's 
remarks included it is my opinion that a sizeable majority do 
not want the initiative process at the polls. There have been 
no formal complaints by clerks or recorders in the state. Based 
on its merits this bill should have a do pass. K~~RER's own 
opinion was he feels there are good changes in the bill. It is 
apparent that Montana is not the only state under which this is 
under attack. There is a good reason for this. The iniatitive 
process threatens corporate bounds. 

DAVID SEXTON, Montana Education Association, stated this will 
preserve the right of the people to petition. He endorses the 
bill. 

MIKE r1ALES supports the bill reluctantly. He does not feel there 
is a problem with the present system. There is too much regulation. 
This bill, however, answers all the objections of people who want 
to ban this. If a candidate is not being voted on he can be present. 
Same with initiatives. A total ban is wrong. Petitions have been 
done for years on many issues. Many voters express thanks for this. 
The question is whether the legislation wants to restrict this. 
There has been no abuse. This bill is a good compromise. 

MARK MACKIN, Citizens Legislative Coalition stated this bill does 
present a solution for harassment. Additionally, the petition 
carriers will not be subject to the weather or standing. 

CAROL BRASS read a letter from JAMES RUBIN. EXHIBIT 4. BRASS 
stated her own experience was an alarming one when she came in 
contact with petitioners. She did not realize this was legal. 
She did not sign the particular petition, but later became 
involved in its cause. She feels the people here are astute in 
what they do. 
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There were no further proponents. 

ALLAN SHU~~TE feels the iniatitive process has been abused. The 
proponents say how easy it is to get signatures. They should go 
door-to-door to obtain them instead of at the polls. 

JANELLE FALLON, Montana Chamber stated she was glad to hear a 
proponent say it is good to have election not for initiatives. 
FALLON resents seeing a petitioner at the stores and resents 
it even more at the polls. She stated a personal story involving 
three petitioners asking her to sign different initiatives. When 
she refused each one of the petitioners one replied "my we're 
feeling conservative today." FALLON resents such remarks and 
urges do not pass. 

DAVID F. JOHNSTON opposes the bill because of harassment he 
has seen. It is a sacred duty and right to go vote. If I want 
to sign a petition I can find other places to do it. 

GARY LANGLEY, WETA, opposes the bill. He likes to go vote 
and leave without being harassed. LANGLEY would like the 
petitioners to go door-to-door like the candidates do. Other
wise you might as well sell hotdogs and have a circus at the 
polls. 

KEITH ANDERSON felt it is like a song and dance routine trying 
to avoid petitioners to get to the polls. It is not a proper 
thing at the polls. Who is to make the decision there is or is 
not enough room at the polls. 

SENATOR JACK GALT, representing himself, stated there is a senate 
bill that restricts petitioners to be within 200 feet of the 
polls. Politicians have to abide by this and so should the 
petitioners. All the proponents for this bill opposed the one 
in the senate, according to GALT. 

There were no further opponents. 

In closing, REP. KEMMIS said there is a problem. KE~~IS feels 
the committee is not easily fooled. He agrees the voting process 
is a sacred one. The Magna Carta, the right to petition the 
government, is also sacred. If there are problems this bill will 
help solve them. People are approached constantly by radio, 
television and newspaper ads not to mention grocery sacks that 
specify how to vote on an issue. EXHIBIT 5. 

REP. EUDAILY wondered if the petitioner should be placed at a 
table. REP. VINCENT replied either at a table or under a banner 
in a stationary position. It would be the voter's choice to go 
over and sign the petition. The petitioner would not be near 
the voting booths. The reason for the change would allow the 
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the petitioner to be inside the building but not within the 
immediate area of voting. 

REP. KEEDY stated if one is restricted to sitting at a table 
away from the activities he can sit forever. If he is allowed 
to ask people, more signatures can be obtained. 

REP. KEEDY asked if FALLON believes there should be regulations 
established to govern petitioning of signatures. FALLON replied 
she object to having them near the polls. KEEDY asked if she 
objects to the present system. FALLO~ stated she likes the 
Senate bill. The election process is not for the convenience 
of gathering signatures. 

REP. BENNETT asked what would stop the administrators in saying 
no space is available. REP. KE~rnIS replied that is the purpose 
of having the 10 day requirement. If space were available and 
not granted the petitioner could go to court to obtain a mandamus 
action. 

REP. VINCENT said shopping centers in Bozeman do not allow 
petitioning. VINCENT went on to say that he did not oppose the 
bill in the Senate as Senator GALT expressed the proponents of 
this bill did. 

That ended the discussion on House Bill 453. 

EXECUTIVE SESSION 

The House Judiciary Committee went into executive session at 10:25 
a.m. 

HOUSE BILL 606 REP. HANNAH moved do pass. 

REP. HANNAH moved to amend the title and all applicable places from 
"60" to "65". REP. HUENNEKENS opposed the motion because many 
people retire at various ages, 55-60-62-65 or older. REP. HANNAH 
stated the traditional retirement age is 65. REP. HUENNEKENS 
expressed it should be left at 60. REP. HANNAH felt it would be 
in conflict with House Bill 10. JIM LEAR stated something has to 
be said concerning which law would apply if both laws passed. 

The amendment passed with REP. t1ATSKO voting no. REP. MCLANE 
was absent during the vote. 

REP. IVERSON moved to strike "65 years of age or older" on page 4, 
line 4, following "victimize" and insert "elderly". The motion 
passed with REP. EUDAILY voting no. 
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REP. HANNAH moved do pass as amended. Those voting yes were: 
CONN, CURTISS, HANNAH, IVERSON, MATSKO, MCLANE, ANDERSON. 
Those voting no were: SEIFERT, BENNETT, EUDAILY, HUENNEKENS, 
SHELDEN, YARDLEY and BROWN. The motion of do pass as amended 
tied. The committee decided to hold this bill. 

HOUSE BILL 583 REP. YARDLEY moved do not pass. He stated there 
is much conflict in the bill. 

The motion of do not pass carried with only REP. CURTISS, REP. 
HANNAH and REP. MCLANE opposing the motion. (Representatives 
DAILY, ABRAMS, KEYSER, TEAGUE were absent during the vote). 
House Bill 583 did not pass. 

HOUSE BILL 604 REP. EUDAILY moved do not pass. He felt it would 
be easier to change the date taxes are paid instead of switching 
election dates. It is too complicated of a way to amend the 
constitution. REP. ANDERSON feels it is the wrong way to decide 
how to vote for a candidate. 

REP. HUENNEKENS stated the constitution is a sacred document. 
It should not be amended all the time to bring in junk efforts. 
It is the basis for the statutory law. 

The motion of do not pass carried 15 to O. (Representatives 
KEYSER, TEAGUE, ABRAMS, and DAILY were all absent during the 
voting) . 

HOUSE BILL 571 REP. HUENNEKENS moved do not pass. There was 
no discussion. 

The motion carried 14 to 1. REP. KEEDY voted no. (Representatives 
KEYSER, TEAGUE ABRAMS and DAILY all absent during the voting). 

HOUSE BILL 453 REP. HUENNEKENS moved do pass. REP. HUENNEKENS 
moved the amendments as given by the sponsor be incorporated in 
the bill. 

REP. ANDERSON felt the committee should look at the senate bills 
related to this subject before judgment is passed in an effort 
to compromise the bills. 

REP. CONN moved to table the bill. 

REP. MATSKO felt committee counsel should obtain copies of the 
senate bills. It was replied that is not proper procedure until 
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the bill is assigned to the committee. 

REP. IVERSON stated the senate bills will not compromise together 
with this bill. 

REP. BROWN opposed the motion to table the bill. REP. CONN felt 
the bills were diabolically opposite. 

REP. ANDERSON stated there should be a room adjacent to the voting 
booths. If there was a sign up that stated if you want to sign 
an initiative, go to a certain room, that might solve the problem. 
REP. EUDAILY expressed no one would go to another room. It should 
be out where the people can see it. 

REP. MATSKO stated any petition that cannot get enough interest 
does not have enough merit to get on the ballot. 

REP. CONN withdrew the motion to table the bill. 

REP. SHELDEN stated the bill has nothing to do with initiatives. 
It merely allows people to collect signatures in an orderly 
manner. The only issue is are we going to allow them to do this. 
REP. SHELDEN stated he is in favor of the bill if it will prevent 
what is going on now. REP. CONN agreed this would establish 
order. 

REP. BENNETT stated all polling places are not the same and all 
judges are not the same. 

REP. HUENNEKENS moved a substitute amendment allowing amendments 
to the amendments. The motion passed with only REP. BENNETT 
and REP. BROWN voting no. (REPRESENTATIVES KEYSER, MCLANE, DAILY, 
ABRAMS, KEEDY and TEAGUE were absent during the vote). 

REP. HUENNEKENS moved do pass as amended. 

REP. IVERSON made a substitute motion of do not pass. 

REP.. MiDERSON felt he had to vote for the bill because it is 
better than what is going on now. Many judges are elderly women. 
He has a tough time seeing them throwing a petitioner out. It 
would be a carnival atmosphere and would vary from poll to poll. 
REP. HUENNEIillNS replied have you ever seen elderly women at a sale? 

REP. CURTISS stated when a person signs a petition they usually 
have not read the entire initiative. They are taking someone else's 
opinion. REP. SHELDEN stated the present law has not worked 
successfully. Some petitioners force the petitions in front of 
the voter. This will put the authority in the hands of the 
administrator who will instruct the judges. 
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REP. EUDAILY felt the judges have the authority at the present 
time to call the police or authorities if the petitioner is 
harassing the voter. REP. HANNAH agreed. Many times a problem 
is addressed that is already on the books. The authorities should 
enforce what they have now. 

REP. CURTISS asked if it were illegal now. JIM LEAR did not know. 

REP. DAILY stated an Attorney General's opinion states it is all 
right to obtain signatures at the polls. 

The motion of do not pass carried 10 to 5. Those voting yes 
were: SEIFERT, BENNETT, CURTISS, EUDAILY, HANNAH, IVERSON, MATSKO, 
DAILY, KEEDY and BROWN. Those voting no were: CONN, ANDERSON, 
SHELDEN, YARDLEY and HUENNEKENS. (Representatives KEYSER, 
MCLANE, ABRAMS, and TEAGUE were absent during the vote). 

The meeting adjourned at 11:15 a.m. 

mr 
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IN REPLY REFER TO: 

United States Department of the Interior 
BUREAU OF LAND MANAGEf'1ENT 

M-36936 (91 

}rr. John Lubinus 
RR III 
Lewistown, Montana 59457 

Dear Mr. Lubinus: 

222 North 32nd Street 
P.O. Box 30157 

Billings"Montana 59107 
DEC 24 1980 

Thank you for your recent letter concerning the Northern Tier Pipeline 
Project. As you may be aware, the Secretary of the Interior granted a 
right-of-way (copy enclosed), to Northern Tier Pipeline Company on 
April 21, 1980. Although the grant is self-explanatory, it is simply a 
document indicating an intent by the government to allow Northern Tier 
Pipeline Company a right-of-way across federal lands consisting of 50 feet, 
plus the ground occupied by the pipe. The right-of-way will be established 
within the 2-mile-wide corridor analyzed by the Bureau of Land Management 
in their final environmental impact statement. The precise location of the 
centerline will not be established until such time that federal and state 
permitting processes are complete and an on-the-ground review has been 
conducted by the affected federal agency. It is during the on-the-ground 
environmental and engineering review that site specific stipulations will be 
developed to accompany the Notice-to-Proceed for construction. 

Federal lands to be crossed are depicted on the photo alignment sheets 
referred to as Exhibit B in the grant. Those alignment sheets pertaining 
to federal lands in the Lewistown District of the Bureau of Land Management 
are on file in their office at Airport Road, Lewistown, Montana. 

Please let me know if I can be of further assistance. 

Enclosure 

Sincerely yours, 

· .. ,/ct1-JnJ 
: t,b...-~ 

Neil F. Morek, Chief 
Energy Rights-of-Way 

• 
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Serial Number: M-36936 

UNITED STATES 
DEPART~ENT OF THE INTERIOR 

STATE OFFICE 
222 North 32nd Street 

Billings, Montana 59107 

RIGHT -OF-l~AY GRft.NT 

Pursuant to Section 28 of the Mineral Leasing Act of 1920, as a~ended, 30 
U.S.C. Sec. 185, and the regulations in Part 2880, Title 43, Code of 
Feder'al Regulations, and subject to valid existing rights, the United 
States of America (United States or Grantor), hereby grants to :~orthern 
Tier Pipeline Company, Suite 509, f'.idland National Bank I3uilding, £1i11ings, 
r~ontana 59101, a Del a\"lare Corporat ion (r.RAtlTEE), _a_ RIGHT -OF-v!AY across 
FEDERAL LANDS for the construction 0 eration maintenance and termination 

lS t.e 1 e and its relate faCl 1tles -.--fhe-rocatlon 
is depicted on the maps referred to'asExhibit B 

In consideration of the representations in the application of GRANTEE filed 
April 15, 1977, and subsequent amendments thereto as have been or may be 
approved by the AUTHORIZED OFFICER, and the mutual promises and covenants 
hereinafter set out, the United States and GRANTEE agree as follows: 

NATURE OF GRANT 

By thi s. i nst rument JiRANTEE recei yes a nonpossessory_. nonexcl US] ve ~i9..bt.-to. 
use certain FEDERAL LANDS as d icted on the maps in Exhibit B fo 
. 1ml e purpose 0 construction,~eration, ma1ntenance, and termination of 

. the PIPELINE speclf1etl in th1S Grant. 
-..;:.,:. -
There is hereby reserved to the SECRETARY, or his lawful delegate, the 
right to grant additional rights-of-way or pefmits for compatible uses on, 
over, under, or adjacent to the land involved in this Grant. ' 

WIDTH OF RIGHT -OF-HAY 

The wi dth 0 he RIGHT -OF-HAY hereby granted. is 
• OCCUred by the PIPELINE un css othennse au 
28{d of the r4i nera I Leas i n9 Act. 

DURATION OF GRANT 

1 us the qround . 
provided in Sec. 

A. Jhe Grant he reb made, subject to rene\'/al rOV1Slons of applic.a.bJJL 
statutes and regulations, shall terminate thirty 30) years from the 

• effective date hereof~ at noon, ~ontana time, unless prior thereto it 
is rel i nqui shed, abandoned, or othen-ti se termi nated pursuant to the 
provi.sions of this Grant or of any applicable Federal statute or 
regul at ion. 

• 
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B. Notwithstanding the expiration of this Grant or its earlier 
relinquishment, abandonment, or other termination, the provisions 
of this Grant, to the extent applicable, shall continue in effect 
and shall be binding on GRAf~TEE, its successors or assigns, until 
they have fully performed their respective obligations and liabili
ties accruing before or on account of the ex~iration, or prior 
termination, of the Grant. 

GRANTEE shall pay to the United States an' annual rental, payable in 
-advance. Until a specific location has been esta61 ishea for the RIGHT-OF

WAY, the amount of sajd payment shall be $79,150.00. This is the esti
mated fair market rental value for one year, Upon establishment of the 

'actual locabon of the RIGHT-OF-I·!AY, an appraisal of the fair market ren
tal value will be made and GR~NTEE will be billed for additional rental or 
credited in the amount of the overpc.Yr.lent, \,/hi chever i s appl~opr; ate. _~ 
rental for each year shall be suRject to adjustment from time-to-time to 
reflect current fair market rental value. 

EXHIBITS: INCORPORATION OF CERTAIN DOCU:-;ENTS BY REFERENCE 

The following docur.lents are, by this reference, incorporated into and made 
a part of this Grant as fully and effectually as if the Exhibits were set 
f~rth herein in their entirety: 

A. Stipulations for th~ Grant of RIGHT-OF-WAY for the PIPELINE, 
attached hereto as Exhibit A, and referred to in this Grant as the 
"Stipulations." 

B. Alignment maps and site location draHings identifying the route of 
the PIPELINE, attached hereto as Exhibit B. 

COST REIMBURSEMENT 

A. GRANTEE shall reimburse the United States for all costs incurred' 
in connection with administering this Grant, including costs 
incurred in monitoring the construction, operation, maintenance~ 
and termi nat i on of the P IPELI NE cnd costs incurred by the Secretary 
in complying with Section 7 of the Endangered Species Act of 1973, 
as amended (16 U.S.C. Sec. 1536), Section 106 of the National Historic 
Preservation Act of 1966, as amended (16 U.S.C. Sec. 470f) and the 
regulations of the Advisory Council on Historic Presel-vation (36 . 
C.F.R. t Part 800). 

LIABILITY 

GR.a,NTEE sha 11 be 1; abl e for damage or injury to the Uni ted States and 
third parties. to the extent provided by Section 28(x) of the i1ineral Leas
ing Act of 1920, as a~ended, 30 U.S.C. Sec. 185(x}; 43 CFR Sec. 2883.1-4. 
GRANTEE shall be held to a standcrd of strict liability for damage or 
injury to the United States resulting from the follm-ling activities occur
ring in the RIGHT-OF-~!AY in connection \lith construction, operation, . 
maintenance or termination of the PIPELINE: \/elding and open fires; 
pumping or carriage of OIL through the PIPELINE.; and carriage, storage, or 
use of hazardous, highly flar. .. 71ab1e, or explosive substances. The maximum 
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plant sites. and camp sites)-$lOO for 
each 40 acres or fraction thereof. 

([ill If a prc;cct has thil feature of 
5uGJi'r!sions (i) er.d (li) of this 
suiJpur"'bft.;:n in c(;:!lb.;nation. the 
payment shall be the tolel of the 
amounts required by subdivisions (i) 
and (ii) of this subparc:graph. 

(3) Vw'hen a right-of-way grant or 
tp.mporary usc per:nit is lssued. 6::: 
liuthurized officer shaH estimate the 
costs. based on the best a·.-aiiable ccst 
informa tion. expected to be incurred by 
the United States in monitoring holder 
&ctivity. If such ccsts excet!d the 
payment reql!ired hv p2r:'!:"rc~'~ :~.,~: .r 
1-: :.~ .,,'~ " :: .. ~: .. -:1 ~;~lH;~;·:t \.:,;, .. :-:' :..', 

gr(;dter tlia:l the costs of maintaining 
actual costs records for the monitoring 
process. the authorized officer shall 
require the holder to make periodic 
payments of the estimated reimbursable 
costs prior to the incurrence of such 
costs by the United States. Such 
payments may be refunded or adjusted 
as provided by paragr8ph (a)(8) of this 
section. 

(4) Following termination of a right-of
way grant or temporary use permit. the 
fonner holder shall be required to pay 
additional amounts to the extent ihe 
actual costs incurred by the United 
States have exceeded the paymeets 
required by paragraphs (b) (2) ar.d (3) of 
this s€ction. 

§ 23!l3.1-2 Rental fees. 

X (al The holder of a.right-of-way grant 
or terr.pcrary use permit. except as 
provided in paragraphs (b) and (e) of 
this section. or when waived bv the 
Secretary. shall pay annually. fn 
advance. the fair market rental value as 
determined by the authorized oincer. 
Said fee shall be based upon the fair 
market value of the rights authorized in 
the right-or-way grant or temporary use 
pennit. as determined by appraisal by 

. the authorized officer. provided 
however. that whEre the annual fee is 
$100 or less. an advanced lump-sum 
payment for 5 years for right-oi-way 
grants and 3 years for temporary use 
permits may be required. The lump-sum 
for use and occupancy of lands under 
these regulations shall not be less than 
$£5.00. 

(b) To expedite the processing of any 
grant or permit pursuant to this part. the 
authorized oHicer may establish an 

. estimated rental fee and collect this fee 
in advance with the provision that upon 
receipt of an approved fair market value 
appraisal the advance rental fee shall be 
adjusted accordingly. 

(el No fee. or a fee less than fair 
market r<:~:al. may be author;zed under 
the following circumstances: 

(l) When the holder is a Fedeml. State 
or local government or any agency or 
instrlli-.cnt[:lity ~~H'~;('of, ~~:. ,:It:(.!ir:~ 
Ir.uni.::?al uti1it;~!:; n:--d f'~1;\~'2:--8!ivp~ 
\'\'hos:; :"'~ll"!t:!pu 1 ": . ~~'. ·c: 0 >; ... ·L;:U\;~ l~ 
customer charges. 

(2) When the holder is a nonprofit 
corpcr::t~on or association which is not 
contrc::ed by or is not a subsidiary of a 
profit r:bkhg corporation or business 
enterp_ i~e. 

(3) W:-,t:1 a holder pro\'ides without 
charge. C~ at reduced rates. a valuable 
benefit to \}1e public or to the programs 
cf the ~ ,~' ~~ tf!ry. 
I, . < iL(;:; :!:3) be w .. d'.ed for 

nghts-of-w£y involving cost share roads 
and reciprocal right-of-way agreements. 

(5) In instances where the applicant 
. holds an outstanding permit. lease. • 

license or contract for which the United 
States is aiready receiving 
compensation. except under an oil and 
gas lease where the lessee is required to 
secure a right-of-way grant or temporary 
use permit under § 2880 of tMs title. no 
rental fee shall be charged for the 
following: 

(i) Whe:e the applicant needs a right
of-way grant or temporary use permit 
within the exterior boundaries of the 
permit. lease. license or contract area; 
Dnd 

(ii' Where the applicant needs a right
of-way across public lands outside the 
permit. lense. licer.s€ or contract area in 
order to reach said area, X (d) Rental fees may be initiated or 
adjusted \ ... ·hene· .. er necessary to reflect 
current fair l":l:.lrket value: (1) As a result 
of reappraisal of fair merket values 
which shall occur at least once every 5 
years. or (2) as a result of a change in 
the holcnr's qualifications under 
paragraph (c) of this section. Reasonable 
notice shall be given prior to imposing or 
adjusting rental fees pursuant to this 
paragreph. Decisions on fees are subject 
to appeal pursuar.t to § 2804 of this title. 

(e) If a chc:.rge required by this section 
is not paid when due. and such default 
shall CC>1tinue for 30 days after notice. 
action may be taken to terminate the 
right-of-way grant. After default has 
occurred. no structures. b:.lildi>1gs or 
other equipmer.t may be remo~ed from 
the servient laeds except upon written 
permission from the authorized officer .. 

§ 2803.1-3 Bonding. . 

The authorized officer may require the 
holder of a right-of-way grant or 
temporary use permit to furnish a bond 
or oth~r sect:rity 51tisf.::.clC r '{ to hir:t. to 
seCt'r(~ 'he o~;L:;;th';:, h·;'·;;.:J !;~. the 
gr~int c: ~'~-'::1:.t 4;;1,,-1 .:.;~.;·,:·c~_:,,~!'\ ~·::\\·3 and 
regulation!!. 

§ 2803.1-4 liability. 
(a) Except as provided in para~mph 

(f) ;-: ~~:s ~cction. eech ho!ccr Sfl:,ii l'C! 
f·.l! VI: :b!e to the United St<ltes fc~ L'T.V 

"'._ •• '0 . ~. ;,:jury ir.curred by tht: Un::cJ 
States if\, connection with the use and 

_ occupancy of the right-of-way or pe1"mit 
area by the holder. 

(b) Except '8S provided in par~graph 
(0 of this section. holders shall hi: ht;id 
to a standard of strict liability for iJ:l1 

activity or facility wiihin a r:ght-of-,,·ay. 
or permit area which the authorized 
officer determines. in his discret:c~. 
prcsel~ts a fo:--esc·i)cc it' }:d7' ... :.~ ....:: .. = ~~ " .. ; 

damage or injury to the United States. 
The activities and facilities to ,,, .. hich 
such standards shall apply shail be 
specified in the right-of-way grant or 
temporary use permit. Strict liability 
shail not be imposed for damage or 
injury resulting primarily from an act of 
war. an Act of God or the negligence of 
the United States. To the extent 
consistent with other laws. strict 
liability shall extend to costs incurred 
by the United States for control and 
abatement of conditions. such as fire or 
oil spills. which threaten lives. property 
or the environment. regardless of 
whether the thl'eat occurs on areas that 
are under Federal jurisdiction. 
Stipulations in right-of-way grants and 
temporary use permits imposing st~ict 
liability shall specify a maximur.l 
limitation on damages which. in the 
judgment of the authorized officer. is 
commensurate with the foreseeable 
risks or hazards presented. The 
maximum limitation snail not exceed 
$1.000,000 for anyone event. and any 
liability in excess of such amount shall 
be determined by the ordinary rules of 
negligence of the jurisdiction in whic!'l 
the damage or injury occurred. 

(c) In any case where strict liability is 
imposed and the damage or injury .was 
caused by a third party. the rules of 
subrogation shall apply in accordance 
with the law of the jurisdiction in which 
the damage or injury occurred. 

(d) Except as provided in paragraph 
(f) of this section. holders shall be fully 
liable for injuries or damages to third 
parties resulting from activities or 
facilities on lands under Federal 
jurisdiction in which the damage or 
injury occurred. 

(e) Except as provided in paragraph (f) 
of this section. holders shall fully 
indemnify or hold harmless the United 
States for liability. damage or claims 
arising in connection with the holder's 
use and occupancy of rights-or-way or 
permit areas. \ 

(f) If a holder is a State or locel 
government, or agency or 

. instrumentality thereof. it shall be liable 
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GURENJ OF U~ND 1-~'!\',nGENEHT 
222 North 32nd Street 

P.O. Box 30157 
Billings, Honta~a 59107 

March 27, 1980 

To: Chicf, Energy Rights-of-Way Staff 

From: C~icf Stat0 Appraiser 

Subject: l"ppraisal of RightG-of-l'~ay 

You have asl~(;rl for a brief explanatiori of our procedures for the 
appraiRsl of energy rights-oi-way. Imposition of an easem~nt on 
a parcel of IDnd can lW'JC a wide range of effects on that parcel. 
ThoGe effects c~n range from almost negligible on the right-of-way 
strip only, to major effects on bo~h the right-of-way strip and the 
rest of the larger parcel. For this reason, we use ~wo procedures 
in the ap?raisal of rights-of-way. 

1. The first TJ.ethod He use is caJ.led th2 "sho1't for~1I method. 
There are two restrictions as to the use of this form. First, it 
is to be used only for linear riglits-of-way where the annual rental 
does not exceed $200. Second, it c~n only be used where there is 
no change jn the highest and best UEe after the imposition of the 
right-of-'oay, or there are no severance damages or special benef:!.ts 
to the remainder because of the riGht-af-way. In general, these 
situations only exist with a highest nnd best use of grazing land • 

. After the l.snd crossed by the right-of-~]ay strip is apprai.sed at 
its highest and best usc, the apprniser estimates tl!e percentage 
of property rights encumbered by the right-of-way. For grazing 
land, this is generalli ~O%. Multiplying ~cres in the right-of-way 
strip times value .per acre: times [.0% rights encumbered gives the 
value of the right-of-,lc::.y. Since BLH operates on a rental basis, 
an annual. T·~ntal must b::: calculated from the right-of-vwy value~ 
Instruction }~er::0!'andU1;1 roo 80--182 (copy attached) establishes the 
_~entD1 rat~ hased on the interest !'ate reported annually by tha 
'Department 0f the Treasury to the u.s. Water ReSDurce Council. This 
rate 1.s com;idcred the safe'rate, to d1ich 2;; is added for risk, 
lack of liqui<:lity, and l~c.!nage!!lcnt. The rental rate presently being 
useclis 10. 25/~. It should be en?hasized that use of this short form 
does not reduce the ap?raiser1s responsibility to search for market 
data and :malyzc: t.hat data. It si~ply saves him some ti~c in not 

• 
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having to ~~ite a full narrative appraisal. ~ blank copy of the 
"short forn" plus a sa11!ple appraisal on that form are attached. 
In cases wllere annual rental exceeds $200, a full narrative 
appraisal ~sing the above described procedure is written. 

2. If there is a change in highest and best use or if there are 
. any severance damages or benefits, the "short form" cannot be used. 
The fair ~arket value of the right-of-way is measured by the dif
ference hetween the fair market value of the property as a whole 
immediately before and unaffected by the imposition of the right-of
way, and the fair narket value of the remainder immediately after 
and affected by the imposition of the right-of-way. An example of 
a change in highest'and best use is th~ crossing of cOffi11!ercial timber
land with an overhead powerline. Before the right-of-way, the highest 
and best use is for commercial timberland; after, it is reduced to 
grazing land. An example of danages to the remainder of the property 
.is the crossing of center pivot sprinkler irrigated land by an over-
head powerline. Before the right-of-way, the highest and best use 
is for irrigated farmirtg; after, it is reduced to dryland farming. 
After the fair market value of the right-of-~'7ay is estimated, the 
·annual rental Iilust be calculated as shown in the previous paragraph. 

Although Section 504(g) 6f the Federal Land Policy and Management Act 
ofl976 states that the holder of a right-of-way must pay rental 
annually in advance (~ith some exceptions), there is no such require
ment for annual appraisals. The appraiser makes a recommendation as 
to the frequency of reappraisal based on such things as appreciation 
of land values, cost of reappraisal, etc. Generally, this frequency 
of reappraisal is 5 years or longer. It is very rare when we re
appraise on an annual basis . 

Enclosures 

• 
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·T<." ~ Ut~J en It. (or . 
. 11r.~::r ri~~,t:;·,)("",:oy . 

\..'!"-.e-r-= t~ .. ~ "r ..... H.J.~ 1 
tcnul <!.",.; r~-.~ 

IN ITrO ST,\iT_<; 
. ~~I'Nm~.\'T tIl' llll: I~n'tl():t 

l;UI..;:AJJ a' lA'.lJ W.\'\l:I:UXr 
St~te : Hontana 

.DLstdct:Uiles City 
Serial No: H '36639 (SD) 

APPRAJ~M_ P!T'rr:T t.,,:C(· .... ;~ S _ :"j. ------ Crunt : P,t! t-lt...!('~ ________ _ 

1.j'j'Ii-:::-.!iC p~ 
Cr.l:lt,-c 

i.,Ti 1 n ~ r.J -\,]. U r (' n - All ~\I.s..LJl:"c" ---"l-:.Q~Z:-:!Z':-::-::-:r-r:::-:= ___ _ 
hH~"J5co( ,'·::l.r;-r;~-::-W-C-;TI:'.-I-.C-·lr.ct.llr f,Cl;(ct \'aluc of. (So: r1l;1It to u.:.l· the Jcscnk rl\:lIt-o:· ... ,,· .:utIlOf1~cJ by t::e 

grant . To:rm or Gr:mt: 

30 ),carc: 

[bte Property (MpcCtC<!: Aur,ust 31, 1977 't: thoJ of I n~pcc t i on : 2 -W" he e l'--;cl:-r-:i;-"v-e':"'--v-e7h:-1;-"c-l;--e--
gravity flow ditches. and Hal king 

~~~~_~21.~\tS. '\~":-:;.1~C.':i!: ',. ". 

The ri rL t: to cC'-n~; true t, 
fiubj~ct lwnds. 

maintain, and use irrigation pipelines and ditche~ across the 

l:isc\\~'Si(l"i (If ;':;'i2~':~ ,\'::r.:1.1,;,.:d: 

This rigllt-of-way restricts surface and subsurface rights of the land and creates· an 
~ncu::!brancc·of title. It is- the opinion of this appraiser that 40 percent of th~ rights 
will be conveyed:"--

lJ>c~tiC';\ (11.7 .• r.:m!:e. Sec •• Suhd.) .T. 8 N., R. 7 E., -Bmf, Sec. 27; S~NE!t;, N~SE~. SE!.;:;SE!t; 

Piocline 25' x 1800' 
Rf)( Di:-rnsic!'1s: - • A::.rc5 _;:;.5.:.,· • ..:.7...:4 ______ Larger Parcel: ApproxVr..:1 tc ly _---.::6:..:4:.!:0~ ___ _ acres 

.. ~ "f)~t.ch 501 X t,lOO' 
le\r,,~rhco- W.l - • d' h . . l' B C S '"' - The neighborhood cons1dere 1n t 15 appral.sa 1S utte ,ounty, out.. 
t '/:ota .. Bdle Fou~che w1:h.a populat~on of about 4400 is the c~unty :~at. The g~nera}. 
topography is rol11ng pra1rle--approXlmately 2/3 of the county 1S dral.lled by the ~elle 
Fourche River. Thc economy is based primarily upon agriculture. There has been little 
a.t ·nQ. .c1:>~"'u:ge in population during recent years. , .. o~~ ... } .':L.~. 

l'h~ subjer;t R/\-l crosses a grassland tract eight miles _east of Vale SD. Access is ?:::-ovi~ 
by a counti road. Topography is rolling to hilly. Soil~ consist of clay loams. Vegetat 
consists of good native grasslands \.]ith an estimated carrying. capacity of 4 acresiAlJ}L 
The Belle Fourche River provides a source for stockwater. There are no improver.:ents oeii 

Grazing of domestic livestock 
VALU-\TIO:-l:- Carrying Stock Lease 

~ ~ I!::.Tes S/Acre Tire Size Capacity H2ter Interest illlls. C'."'!r:!l1 

1 7/21/76 37- $113.50 0 + o o 

2 5/ /~/76 2080 $ 70.00 0 o o + 

3 2/13/73 2(,0 $ 20.80' + o + + o + 

r.cnr:lp d vc ,\n;ll-'S is: 

Sale No.1 is loc<lted about 28 air-miles southwest of the subject right-of-way. The 
~ubject is judged to be comparable in the Time, Lease Interests, and Minerals Conv~yance 
factors. It is inferior to Sale 1 in the size consideration because this transaction 
is in a much smaller size cla~s. The subject is inferior to Sale 1 in carrying C2P

acity by about 2 acres/AUX. It is superior to Sale 1 in the stockwater consideration' 
nee the subject has the Belle Fourche River as a source for stockwater. Overall, 

'~ne subjqct is rated greatly inferior to Sale No.1. 

I 

Test rOrl!> (:-:u~"C:tJcr l!:iS). 



~ratl\'t: ,1,1l;!!..,I) l:,nllntr.<1I: 

': Sal • .! No. i':-ls-loc.1Led about II'/. ;!:I.rmi1c~; northwC'st 'of the subJect rieht-o(·-\.,'ay. The ) 
BubJcct~ is c~r!lp;lr.:ILlc. to Sale 2 in t lme. size. and c·.1rrying c "pac! ty, . I t is superior 
to Sale 2 in stockw.1ter bec.:Iusc this sale depends upon adj;!ccnt property for a w~tcr-

1 source' •. The subject is inferior to Sale 2 :!-n le.1sing interests because this tranr;-
.: action induJeJ a 107 Ami BUI lease. It is inferior to Sale 2 in minerals since half 

of the mineral riGht::; transfcred with thi's ~ali.!. Overall, LiiL ~;ubject is rated inferior rto Sale~ No.2. 
i '. -'-

1 ~ale No.· 3 1s located about 22 a1rmiles northwest of the subject lands. The subject 
! is comparable to Sal; 3 i11 o.izc and Leasing intel.-est considerations. It is superior 

to Sale 3 'in time b~ about 4 1/2 years. Tlle subject is greatly superior to Sale 3 
in carrying capacity since it has about 3 acres/AU}! better quality range. It is 
superior to S.:1le 3 in stocb.'~'.ter. The subject is inferior to Sale 3 in the minerals 
conveyance. Overall, the subject is rated greatly superior to Sale No.3. 

[lcu.l1s TC~:lftin~ tl'" s .. l~s :l."l:llv:ed :lbo\'c :lrc at1::lchcd. A before :lnd aftcr ::Ipproach was consiJe:"ed io c.stir..·lti;:g the ;":l:lll: 
of .1..- n;n(t o('\:-"Y" """'-.-c \"l'~ Ot- the ca~cncr.t or Ri.~~t·of·;·;.lv is the V-:llt:c of the p::Ir.. taken as p:1rt or :!,C Io.r.oic. .::c.c 

UK: I~ .... • .~. •• ~ -- '.' • Th" no s '\"~-":1-e is :» ch:ln" in t~~ hi.·"c:>:: .1.'\d ~.I!SI usc ar In t.'le V:1.t.C of thc rCT.11nCCr:lS 3. rcsult or tllC !,cr.'tt. ..er_ .:lre .~ <: -:-~ ... 
J_. n . ..- . '1' t:··:i's '0 tno r-"-:l1- I~r. b"c:lus. c Ot th" iU.;"~·oi·:\·::JY Civin·· t.:onslccr.ltlCn to all per:l::C:1":. .:1ctor,. --.? .,.,;: .... ~£s or s;>eCl:l enct, , ." .. _- ~ . . - " :" . : d ~. . • 60 Of) 'j':~ a'"re ;-r.c 
land V011~ Ot tr.1! icc o\.!lcrsni;l cics::ribed ''It!lln Inc Rl;:lIt·Ot· .. .l:. :~ csur...;}~e to oc. ).. • . , . - • 

'value of the ri .. ha c::;m'cycJ IS e:;tir..:ltcd to toe equiv:llcnt to • l.; 0 ~ Ot the \-:lluc or tnc tce a..ne.5nlp. 

a_') 5.74 I\cTes@S 60.00 peracrc-S 344.40 • fee Value (Of ElSer-cnt ...... "a : , 

r..u~nt V:lIU!: $-.J44 .4 . .;.O'--____ fFcc Value) x_ ...... ..;;lJ,.;IO.L-___ \ • $, _____ 'J..,.J3,.L7_ • ...,]1..16.1-. ___ _ 

'wc::ICnt~: S-lJu7l...o-7.w..J6 ________ x _--'.wQ.t.:8~)..t.5'_ ___ \ R.-tte of Return· S n' 71. 
(yearly) 

(R.o\..~_ 

i-~oamcndations for Re3p~rJis:ll frequency and l~ sum rental collection: -- . 
I It _is recommended that this right-of-\-Joy be !eappraised in ~ive.. years. 
! • 

i 

===== 

~
'}/o di~ceJ"n-tjr..'~ 

l.uri' Stn Renu.l for 5 Years' . \,./" 

$ H.7l • xC;;;.~i X '?,/Ptfr';' S_4'-'7....;;.-..;;.6 __ 9 ___ Say ....... s_--=-5~O..:....0;;..;O:...-__ _ 
·---.JIl:Jj1;-tNu':-n'-:u.=::J:Tl-k~~:-::n-::t""'.llt"')r---- ,'-. r tor 7~%lbt.) 

If thC rcnul alcuhtcd above falls belol( the oL"li.mu:l. the p3}-=nt of S~5 per ~h'e-year period ::Ipplies. 

The ~Wll a.!I;sU"~tia:1s :t:ld li::.i-:.in~ ccnditic:ls :Ire ar-p1!c.:l~l~ to thi~ 3P?r:lisal. I ffi"ITII'Y tl:.n I rove ex=ined thc aboyc
describ.:d rro;-.crt~· a:\d tl:c ;J..cc,::-.t inr.lic.3tcd rcprcsl'n:s r.e.· best l..,:'i:lscd )uJ::,-"o:=nt 3S to thc presen~ t:llr r:;:lrk·~t \'.Jll;(:. 0: ;::;c 
rlthts cC"scri::'cd e:.;.:::pt as ot.'lcr",ise mdIcated. I FUMiG:R arrrHY that ( have no p.csent or· intcnucd futurc interest .n t.'le 

. pro;cTtl ;,pjJr.l iscJ. 

tote of .AP;II-a is::I1: 

.X O!cl~ Field P.cvicw 
-';'---' .. 

. . 
• 'Attadll'll:IlU: (1) Vicinity }~~:' showing R/'rl, plus S:lles 

(%) 3 S31c~ D:lu $h~ts 

(~) TOj"'C~r . .J,ht ~~1r shc."ir.l: pj\"i 
., .. 

(4) rJtht-o(·"·.lY ~bjl (opt ion.11) 

.' 

( 
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United States Dcpartnlent of the Interior 
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I 

DUREAU OF LA:,n :\fAi\AGE~lENT , . 
'. WASIlI1'\GTON, D.C. 20:2·W 

June 30, 1980 

Instruction. Hi.!;'Jor.:mdum N?, • 130-b07 
Expires: 9/'3'0/81"';' , .. " j., .. \ 

To: All SO's 

From: Director 

Subj cc t: Appraisal cf Linear r-igh ts-of-l..Jay - Use of Going Ra te 

/ 

/J .' 
9321 (331)-

The question h.1S been raised as to wh~ther :l going rate (per pole, j;er ru'!, 
etc.) can or should be used in 2PPLlising fair c:.1rkct value of ccrtai!1 
linear rights-ai-way 8uch as pip":'lincs, {Jl)Y;l~rlirH':~, bur led caules, <1nd 
telephone lines. Whether'a going rate or n b~En[c unci after ~cthod of 
appraisal should be used depends on the quality and validity of availaille 
evidence of market value. 

111c Departcental Manual "Uniform A~praisal ~:lanja rds," (1973 Edition, 
page 34) states in part: 

"1n the case of easements such as those acquired for domestic 
electric, telephone or cable lines, where there is an estab
lished going rate per pole and per-line mile, such transactions 
may be considered among 0 th~c m'3rket da ta. In the olbsence of 
better e\'ider:ce of market v31~e, the 'bl~forl! and after' l!Iethod 
••• should be employed." 

You should use going ratCG if thera is sufficient valid transilctian evidence 
of that type available to support an apprai~al of f3ir market v~lue of the 
linear right-of-way. The before and after method should be used only if 
there is insufficient going rate trar..saction evidence. Before usir:g tlte 
before and after method, apprai~ers are to make a diligent effort to seek 
out and find sufficient going rate evidence. 

\o.'hen using going rate transaction evidence, care must be used to ensure 
that adjustments reflect the difference, if any, in the rights acquired 
by the grantee of the public lands right-of-'.J'ay from the rights :}cquired 
in the transactions used as evid~nce of going rate. In w4ny ca~;es this 
will involve the difference between an easement under which the holder 
has virtually unrestric ted perpetual usc of the land, and a public L:mds 
right-of-way grant subject to substantial restrictions. 

Associate Director 

I • .' . I, : 

:, r 



Testimony in Support of H.B. 590 
by Jerome J. Cate 

Thank you, Representative Waldron. 

Mr. Chairman, Members of the Committee: 

/" ; 'I . I .r 

c:!i; \ i tC,1'\ t cJ--

This bill was introduced by Representatives Waldron and Brown at 
the request of the Attorney General. 

The purpose of this bill is to facilitate antitrust enforcement 
efforts of the Antitrust Enforcement Bureau in both State and Federal 
antitrust actions. 

This bill is not an attempt on the part of the Department of Justice 
to take over the functions of the Department of Business Regulation. We 
don't want those responsibilities, nor are we budgeted for them. 

This bill does not af.fect the present powers of the Department of 
Business Regulation in any material way. It does take away that Department's 
ability to withhold enforcement authority from the Attorney General, 
which it can now do. 

We plead this statute in the antitrust actions brought by the 
Attorney General in Federal Court. We plead it and 30-14-201, et. ~., 
in what lawyers call "pendant jurisdiction" claims. We have yet to be 
required to prove our case under this statute, but if and when we are 
required to dp so we want the authority of the Attorney General to 
enforce this act to be clear. 

That is the reason for these proposed amendments of eleven sections 
of this Act. 

The amendment to Section 101 is simply a name change. Irrelevant. 

The amendment to Section 102 adds the Department of Justice to the 
definition of "Department," thereby giving the Department of Justice 
joint authority under the Act with the Department of Business Regulation. 

The amendment to Section 104 likewise makes it clear that the 
Director of the Department of Business Regulation and the Department of 
Justice will have joint authority under the Act. 

The amendment to Section 30-14-111 striking "with consent of the 
parties" is a housekeeping amendment. A defendant isn't likely to agree 
to a filing of a lawsuit against him, her or it. We submit it would be 
better procedure to allow the filing of actions under this bill in the 
First JUdicial District, and then the Defendant may have a change of 
venue, as the law already allows, if he, she or it wants one. Permitting 
the State to file in the First Judicial District saves time and money. 

The amendment to Section 30-14-121 takes the Attorney General out 
of that section because the Department of Justice is given enforcement 
authority by the previous amendments. 



The amendment to Section 133(1) removes a restriction on the course 
of action to allow businessmen and the State as well as the consumer to 
recover for damages, and permits class actions. 

The amendment to 133(2) shifts the burden of mailing notice of the 
suit initially to the complainant, and makes it clear that the Clerk of 
Court shall mail out judgments and decrees. 

The amendment to 133(3) adds the word "costs" so that both parties 
may recover court costs. 

The amendment to Section 134 adds costs and attorney fees to the 
prevailing party in the enforcement aspects of the statute as well. We 
think the State should be reimbursed for its enforcement efforts, or if 
it wrongfully pursues a defendant it should pay for ~is, her or its costs 
and attorney fees. 

The amendments to Section 142 increase the penalty to $10,000 from 
$500, and fines to $10,000 from $2,000. Again, this is to help the 
State pay for the costs of enforcement. 

That concludes my comments. After the closing I will be willing to 
try to answer any questions the committee may have. 

Thank you. 

-2-



House Bill 453 
Proposed Committee Amendments 

1. Page 1, line 13. 
Following: "available" 
Strike: "within" 
Insert: "near" 

2. Page 1, line 16. 
Following: "present" 
Strike: "at" 
Insert: "near" 

3. Page 1, line 18. 
Following: "present" 
Strike: "at" 
Insert: "near" 

4. Page 1, lines 21 and 22. 
Following: " in" 
Strike: "an unobtrusive" 
Insert: "a conspicuous but unobstructive" 

5. Page 1, line 22. 
Following: "electors" 
Strike: "and to provide notice of the presence and location 01: the 

petitions." 
Insert: ", and if the number of such locations is limited, the 

election administrator may limit the number of persons 
circulating petitions accordingly." 

6. Page 1, line 25. 
Following: "require the" 
Strike: "person" 
Insert: "persons" 

7. Page 2, line 1 
Following: "the" 
Strike: "petition" 
Insert: "petitions" 

8. Page 2, line 1. 
Following: "provide" 
Strike: "a table" 
Insert: "tables" 

9. Page 2, lines 2 through 6. 
Strike: subsection (4) in its entirety 

10. Page 2, lines 8 through 13. 
Strike: subsections 1 and 2 in their entirety, and renumber 

subsequent subsections accordingly. 
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HOUSE BILL 453 

- NTRODUCED BY Kemmis, Vincent. 

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROVIDE A PROCEDURE FOR THE 
• GATHERING OF SIGNATURES FOR BALLOT ISSUE PETITIONS AT A POLLING PLACE." 
....... 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: .. 

Section 1. Procedure for allowing petitions at a polling place. 
(1) Upon a written request sub~itted at least 10 day& prior to an 
election by a person circulating a petition approved under 13-27-202, 

-and if adequate space is available near a polling place, an election 
administrator shall allow the petition and the person circulating 
the petition to be: - (a) present near a POlling place in a tax-supported building; or 

(b) present near a polling place in a private building upon 
_ the consent of a responsible person. 

(2) The election administrator shall instruct the election 
.judges to make the petitions available in a conspicuous but non

obstructive location convenient to the electors, and if the number of 
such locations is limited, the election administrator may limit the 
number of persons circulating petitions accordingly. -
-

(3) The election administrator may require the persons 
circulating the petitions to provide tables. 

Section 2. Circulation of petitions at polling places. 

~ (I) If any action of the person circulating the petition dis-
rupts the election procedures, an election judge may warn the person. 
Upon subsequent disruption by the person, the election judge may 

.remove such person. 

-
-
• 

-
-
... 

-
-

(2) Failure of a person circulating a petition to leave the 
polling place upon an order by an election judge as provided in 
subsection (3) shall constitute an obstruction under 13-13-122. 

-
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