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United States of America (USDI-Bureau of CASE 42B-1
Indian Affairs) — General Objection to Basin
42B and 42C Preliminary Decrees. DNRC AMICUS CURIAE BRIEF

The Department of Natural Resources and Conservation (DNRC or Department) hereby
files its Amicus Curiae Brief in this matter pursuant to the Court’s December 27, 2013, First
Amended Scheduling Order. The purpose of the Department’s Brief is to inform the Court and
the Parties as to the logistics and costs of fulfilling the United States’ Motion of January 23,
2012, (Motion) and to clarify any expectations. The Department’s Brief is broken down into two

parts: acquisition of data sources and claim examination staffing and workload.

BACKGROUND

The Department has an Adjudication Bureau which provides technical services, including

- ~ claims examination, to the Water Court. Montana Code Ann. §85-2-243. The Department

currently has 31 FTEs (full-time equivalents) dedicated to claims examination. The Department
also has benchmarks for claims examination that it must meet as set forth in Montana Code Ann.
§85-2-271, MCA. Failure to meet the required benchmarks jeopardizes the Department’s

funding. As recently reported to the Water Policy Interim Committee of the Montana



Legislature at its January 2014 meeting, the Department has 679 claims remaining to be
examined to meet the last benchmark for claims examination. However, the Department will
then commence re-examination of approximately 90,000 claims in verified basins pursuant to
ordt_er of the Water Court.

At present, the 31 FTE are funded only through June 30, 2015. The funding is scheduled
to drop to 12 FTE as of July 1, 2015. The Department intends to seek funding in the 2015
Legislature for the full 31 FTE. This additional funding is not secure.

DISCUSSION

The United States’ Motion seeks to have water right claims examined for post-1973

abandonment. The extent of its United States’ request for re-examination/examination as stated

in the Court’s October 31, 2013 Scheduling Order is:

to the Montana Adjudication as a whole, including all basins for which the Water Court

has not yet issued Preliminary Decrees, all basins for which the deadline to file objections

has not yet passed, all basins that were verified and not examined, and all basins for

which Final Decrees have not yet been issued.
Because the request could potentially require re-examination of most water right claims in the
adjudication, the Department offers information on various scenarios. The costs of the data
sources would remain constant regardless of the number of claims examined. The cost for
staffing and the additional time required for examination would vary depending on the number of
claims examined. The costs and time periods are approximate and are the best estimates of the
Department with current information. Importantly, the Department’s obligation to perform
claims examination extends only so far as its budget provides. Montana Code Ann. §85-2-
243(2).

DATA

The Department assumes that at least two data sources would be required by the Water

Court for examination. The Water Court could require more data sources such as at intervals of
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every 10 years (ex. 1983, 1993, 2003, 2013), or some other variation of years. The specific years
and number of sources would be based upon order of the Water Court. Parties may wish to
examine the Montana law regarding the presumption of abandonment for non-use. The number
of data sources to review will affect the length of staff time to examine.

The estimate to acquire two hard copy sets of USDA aerial photographs for the entire
state is approximately $721,600 (approx. $360,800 for each set) and $180,000 to scan and
register the photographs. The total estimate is $901,600.

Electronic data is available from the Natural Resource Information System at the
Montana State Library. The list of the data available can be found on the State Library website

at http://geoinfo.montanastatelibrary.org/data/aerialphotos/. The listed resources include, for

example, statewide black and white photographs for 1990-2003, and statewide color photographs
for 2005, 2009, and 2011. These resources are free, but they are online only. These sources
would not be placed as a hard copf in the examination file. Water Right Claims Examination
Rule 5(b), however, requires that examination materials, including data and facts be maintained
in the claim file. Hard copy acquisition would have additional costs,

STAFFING COSTS AND TIME TO COMPLETE EXAMINATION
FOR POTENTIAL POST -1973 ABANDONMENT

The Department provides the following estimates based on certain assumptions, varying
staff levels and varying claim scenarios. The estimates for staffing costs and times to complete
the examination are based on two assumptions: two data sources are examined; and
approximately 8 claims per. day per person are examined. The Department also provides
estimates with 31 FTE and with 12 FTE, and with examining all claims in the adjudication

(approximately 214,000) or only irrigation claims (approximately 54,000).
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A. Examination of All Claims in the Adjudication (214,000)
1. 31FTE
If the Department is able to retain the funding for the full 31 FTE to complete its
current work, the examination of all of the claims in the adjudication for potential post-

1973 abandonment would take an additional 4 years to complete and an additional

approximate $8,439,600 to fund. The 4 years and $8.4 million are additional to the

Department’s current workload and proposed request to the 2015 Legislature.

2. 12FIE

If the Department does not receive funding in the 2015 Legislature for 31 FTE, the
examination for potential post-1973 abandonment would take approximately 12 years
additional to current workload. The timeframe for completion of the current workload
with only 12 FTE funded would likely be extended by decades, the extent to which the

Department cannot estimate. ;

B. Examination of Irrigation Claims (54,000)

Although Montana has not historically created a preference for any particular water right
based on purpose, the Department provides an estimate to review only the irrigation claims in
the adjudication.

1. 31FTE

With 31 FTE, the examination of all of the irrigation claims in the adjudication for
potential post-1973 abandonment would take an additional 1 year to complete and an
additional approximate $2,068,637 to fund. The 1 year and $2 million is additional to the

Department’s current workload and proposed funding request to the 2015 Legislature.

2. 1ZFIR
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With 12 FTE, the examination for potential post-1973 abandonment would take
approximately 3 years additional to current workload. As stated above, the Department
does not have an estimate of the time to complete the current workload with 12 FTE.

CONCLUSION
The Department provides the above calculations as a rough estimate based on current
information. The Department can provide additional estimates of other scenarios if the Court

believes it to be beneficial.
Respectfully submitted thisl{ 38y of January 2014.
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