APPLICATION FOR

DISTRICT COURT JUDGESHIP
Fifth Judicial District

A. PERSONAL INFORMATION
Full Name: Valerie D. Wilson

a. What name do you commonly go by? Val Wilson

Birthdate: ||| Are you a U.S. citizen? Yes

Home Address: |

Phone: |

Office Address:
Montana Dept. of Transportation Wilson Law Office, PLLC
Legal Services Helena Avenue Law Office
2701 Prospect Avenue 1085 Helena Avenue
Helena, MT 59620 Helena, MT 59601
(406) 444-6065 (406) 442-3625

Length of residence in Montana: 50 years

Place of residence for the last five years: Helena, MT.

B. EDUCATIONAL BACKGROUND

List the names and location of schools attended beginning with high school:

Date of
Name Location Degree Degree
Capital High School Helena, MT June 1981 HS Diploma
University of Montana Missoula, MT June 1988 BS Business/Finance

U of M Law School Missoula, MT June 1991 JD (High Honors)



8.

10.

11.

12.

List any scholarships, awards, honors and citations that you have received:

American Jurisprudence Awards: Civil Procedure (1989); Commercial Transaction (1990).
West Publishing: Outstanding Scholastic Achievement (1990-1991).

Jefferson County Victim Advocate Program: Distinguished Service Award (2002).
Jefferson Local Development Corporation: Distinguished Service Award (2000).

Montana Army National Guard: Army Service Ribbon, National Defense Service Medal 1991,
AR- COMP-Achievement Medal, MTNG Campaign Ribbon, MT NG Svc Ribbon

Were you a member of the Law Review? If so, provide the title and citation of any article that was
published and the subject area of the article. No.

C. PROFESSIONAL BACKGROUND AND EXPERIENCE
List all courts (including state and federal bar admissions) and administrative bodies having special

admission requirements in which you are presently admitted to practice, giving the dates of admission in
each case.

Date of
Court or Administrative Body Admission
Montana State Courts 10/91
U.S. Federal District Court 10/91
Ninth Circuit Court of Appeals 04/05

Indicate your present employment. (List professional partners or associates, if any).

Staff Attorney Montana Department of Transportation:
David L. Ohler, Edward G. Beaudette, Carol Grell Morris, Eli Clarkson, Jolyn E. Eggart

Wilson Law Office, PLLC, Helena Avenue Law Office: Charles Petaja, Greg Beebe
State the name, dates and addresses of law firms with which you have been associated in practice,

governmental agencies or private business organizations in which you have been employed, periods you
have practiced as a sole practitioner, and other prior practice:

Employer’s Name Position Dates
Missoula County Attorney’s Office Supervising Intern 02/90 - 06/91
Montana Supreme Court Law Clerk 09/91 - 07/92
Flathead County Attorney’s Office Deputy County Attorney 07/92 - 08/95
U.S. Attorney’s Office Spec. Asst. U.S. Attorney ~ 02/93 - 08/95
Jefferson County Attorney’s Office County Attorney 08/95 - 12/02
Wilson Law Office, PLLC Attorney/Manager 01/03 - present
Montana Dept. of Corrections Staff Attorney 07/04 - 10/09
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Powell, Custer & Yellowstone County Special Prosecutor 07/04 — 10/09
Montana Dept. of Transportation Staff Attorney 10/09 - present

If you have not been employed continuously since completion of your formal education, describe what
you were doing. N/A.

Describe the nature of your present law practice, listing the major types of law that you practice and the
percentage each constitutes of your total practice.

25 % - Construction Contract Claims;

20 % - Property Law (title, easements, trusts, estates);

10 % - Human Resources (discrimination/retaliation, collective bargaining);

15 % - Environmental Law (MPEA/NEPA, environmental torts);

15 % - Administrative Law/General Council; and

15 % - Constitutional Issues (civil rights, condemnation and inverse condemnation).

List other areas of law in which you have practiced, including teaching, lobbying, etc.

Criminal Law;

Youth in Need of Care;

Youth in Need of Supervision and § 208 Transfers;
Insurance Defense and Subrogation;

Civil Rights, 42 USC 1983;

Habeas Writs;

Involuntary Commitments;

Estates/Public Administrator; and

Land Use Planning, Subdivision & Zoning.

If you specialize in any field of law, what is your specialty? Litigation

Do you regularly appear in court? No. In my current position, most cases are won on summary
judgment or settled in mediation. However, in prior positions | was in court 2-3 times per week.

What percentage of your appearance in the last five years was in:

Federal court 15%
State or local courts of record 80 %
Administrative bodies 5%
Other 0%



18.

19.

20.

21.

22.

During the last five years, what percentage of your practice has been trial practice? 70 %.
How frequently have you appeared in court? I estimate once every 2 months.
How frequently have you appeared at administrative hearings? Infrequently.

What percentage of your practice involving litigation has been:

During my career:  Civil 50 %
Criminal 50 %
Other 0 %

In the last two (2) years my practice has been 100% civil litigation, with the exception of one
misdemeanor case in federal court.

Have you appeared before the Montana Supreme Court within the last five years? If so, state the number
and types of matters handled. Include the case caption, case citation (if any), and names, addresses and
phone numbers of all opposing counsel for the five most recent cases.

In the last five (5) years, my Montana Supreme Court practice has involved civil matters.

Petaja v. Mont. Pub. Emples.’ Ass'n,2016 MT 143, 383 Mont. 516, 373 P.3d 40.

Karl J. Englund Carter Picotte
Karl J. Englund, P.C. Attorney at Law
P.O. Box 8358 317 Cutler
Missoula, MT Helena, MT
(406) 721-2729 (406) 442-7265

Herb Richards & Richards Dev. Co. v. State, 2015 MT 122N, 379 Mont. 534, 353 P.3d 506.

Dennis E. Lind

Kyle C. Ryan

Datsopoulos, MacDonald & Lind, P.C.
201 West Main, Ste 201

Missoula, MT 59801

(406) 728-0810

GEQ Corp. v. Mont. State DOT, 2013 MT 339N.

Susan Callaghan Wade J. Dahood

Tyler Gernant Michelle Sievers

Callaghan & Gernant, PC Knight, Dahood, Sievers & Dahood
17 South Main P.O. Box 727

Butte, MT 59701, Anaconda, MT 59711

(406) 721-1124 (406) 563-3424
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23.

24.

25.

Mont. Dept. of Transportation v. Am. Bank of Mont., 2013 MT 330N.

A. Clifford Edwards

Triel D. Culver

Jackie S. Shields

Edwards, Frickle & Culver
1648 Poly Drive, Ste 206
Billings, MT 59102

(406) 256-8155

Hobble Diamond Ranch, LLC v. State, 2012 MT 10, 363 Mont. 310, 268 P.3d 31.

Jack Tuholske Ryan R. Shaffer,
Tuholske Law Office, P.C. Shafer Lw Office, P.C.,
P.O. Box 7458 305 S 4th East, Ste 101
Missoula, MT Missoula, MT

(406) 396-6415 (406) 543-6929

State the number of jury trials that you have tried to conclusion in the last ten years. Three.
State the number of non-jury trials that you have tried in the last ten years. Eight.

State the names, addresses and telephone numbers of adversary counsel against whom you have litigated
your primary cases over the last two years. Include the caption, dates of trial, and the name and
telephone number of the presiding judge. If your practice does not involve litigation, provide the same
information regarding opposing counsel and the nature of the matter.

Richards v. MDOT, Montana Fourth Judicial Dist. Ct., Missoula Co. Cause No. DV-13-840
Case decided on summary judgment.

Dennis E. Lind *Hon Karen Townsend
Kyle C. Ryan Fourth Judicial District
Datsopoulos, MacDonald & Lind, P.C. 200 W. Broadway

201 West Main Street, Suite 201 Missoula, MT 59802
Missoula, MT 59802 (406) 258-4774

Mountain West Holding Co. v. MDOT, U.S. Dist. Court, Cause No. CV-13-49-BLG
Case decided on summary judgment.

Mark D. Parker Gary Lofland *Hon. Dana Christensen
Casey Heitz Meyer, Fluegge & Tenney Russell Smith Courthouse
Parker, Heitz & Cosgrove P.O. Box 22680 201 E. Broadway, Ste 410
P.O. Box 7212 Yakima, WA 98907 Missoula, MT 59802
Billings, MT 59103 (509) 575-8500 (406) 829-7140

(406) 245-9991



Mountain West Holding Co. v. State of Montana, U.S. Court of Appeals for the Ninth Circuit
Cause No. 14-36097. Case scheduled for argument.

Mark D. Parker
Casey Heitz

Gary Lofland
Meyer, Fluegge & Tenney

Parker, Heitz & Cosgrove P.O. Box 22680

P.O. Box 7212
Billings, MT 59103
(406) 245-9991

Yakima, WA 98907
(509) 575-8500

Beargrass v. Northwest Fuel Systems, Montana Eleventh Judicial Dist. Ct., Flathead County
Cause No. DV 08-929B. Case settled at mediation.

Timothy M. Bechtold
Bechtold Law Firm
P. O. Box 7051
Missoula, MT 59807
(406) 721-1435

Elizabeth L. Griffing

Jill Gerdrum

Axilon Law Group, Pllc
257 West Front St. Ste. B
Missoula, MT 59802
(406) 457-5465

Benjamin Reed

Assist. Attorney General
P.O. Box 201440,
Helena, MT 59620
(406) 444-2026

Todd A. Stubbs
Stubbs Law, PC

P.O. Box 169

102 W. Main St, Ste. B
Manhattan, MT 59741
(406) 282-0515

*Hon. Katherine Curtis (Ret.)
*Hon. Robert Allison
Eleventh Judicial District Court
920 S. South Main, Ste 310
Kalispell, MT 59901
(406) 758-5906

Steven T. Wade

Ryan C. Willmore

Browning, Kaleczyc Berry & Hoven, PC
P.O. Box 1697

Helena, MT 59624

(406) 443-6820

Trapper Peak Const. v. MDOT, Montana First Judicial Dist. Ct., Lewis & Clark Co.
Cause No. BDV 2012-337. Case settled at mediation.

John J. Guin

Law Office of John H. Guin

220 West Main Avenue
Spokane, WA 99201
(509) 747-5250

*Hon. Jeffrey Sherlock (Ret.)
316 Power Street
Helena, MT 59601

Petaja v. MPEA, Montana First Judicial Dist. Ct., Lewis & Clark Co. Cause No. BDV 13- 861.
Jury trial conducted April 6-10, 2015.

Mitch Young

Maureen Lennon

MT Assoc. of Counties
2717 Skyway Dr., Ste F
Helena, MT 59602
(406) 441-5471

Carter Picotte
Attorney at Law
317 Cutler
Helena, MT
(406) 442-7265

*Hon. Jeffrey Sherlock (Ret.)
316 Power Street
Helena, MT 59601



26.

Rada v. Dubrul, Montana Fifth Judicial Dist. Ct., Jefferson County Cause No. DV 2014-46.
Bench trial conducted on February 10, 2016. The case is currently pending on appeal.

David Gallik

Gallik Law Offices, Pllc
1124 Billings Ave.
Helena, MT 59601
(406) 443-0009

*Hon. Loren Tucker

Fifth Judicial District
2 S. Pacific

Dillon, MT 59725
(406) 683-3745

Scarsella v. MDOT, Montana First Judicial Dist. Ct., Lewis & Clark Co. Cause No. ADV-2016-577.
Case scheduled for argument on summary judgment motion.

John H. Tarlow

Margret C. Weamer

Matt J. Pugh

TARLOW & STONECIPHER, PLLC
1705 West College St.

Bozeman, MT 59715-0969

(406) 586-9714

*Hon. Mike Menahan

First Judicial District Court
228 Broadway

Helena, MT 59601

(406) 447-8205

Wright v. MDOT, Montana Dept. of Labor And Industry, Administrative Hearings Cause No.

1961-2016. Case scheduled for dispositive hearing.

Trent N. Baker
Nathan G. Wagner

Datsopoulos, MacDonald & Lind, P.C.

201 W. Main Street, Ste. 201
Missoula, MT 59802
(406) 728-0810

*David W. Evans

Hearings Officer
P.O. Box 1728
Helena, MT 59624
(406) 444-3805

Balcerzak v. City of Helena, Montana First Judicial Dist. Ct., Cause No. BDV 2016-432.

Case scheduled for hearing on motions to dismiss.

Thomas Jodoin

Iryna O’Connor

City Attorney’s Office
316 N Park Avenue
Helena, MT 59623
(406) 457-8595

*Hon. Decann Cooney

First Judicial District Court
228 Broadway

Helena, MT 59601

(406) 447-8205

Summarize your experience in adversary proceedings before administrative boards or commissions

during the last five years. None.



27.

28.

29.

30.

[f you have published any legal books or articles, other than Law Review articles, list them, giving
citations, dates, and topics involved. If you lectured on legal issues at continuing legal education
seminars or otherwise, state the topic, date, and group to which you spoke.

Montana Department of Transportation Right-of-Way Conference (2013/ 2014/ 2015): Presented
lecture to MDT right-of-way agents on issues in eminent domain and condemnation.

D. PROFESSIONAL AND PUBLIC SERVICE

List all bar associations and legal professional societies of which you are a member. Provide the titles
and dates of any office that you have held in such groups and committees to which you belong. These
activities are limited to matters related to the legal profession. List the dates of your involvement.

Montana Bar Association, Member (1991- present);
Fifth Judicial Bar Association (1996-2002);
First Judicial Bar Association (2004-present).

List organizations and clubs, other than bar associations and professional societies, of which you have
been a member during the last five years. State the title and date of any office that you have held in each
organization. If you held any offices, describe briefly your activities in the organization.

Compassion Tanzania, president (2013 to present); secretary (2008-2013): CT is a Montana Non-Profit
Corporation with a 501(c)(3) designation which raises funds to drill deep borehole wells in Northern
Tanzanian bush villages. As of September 2016, CT has drilled 53 wells. I have participated in five
mission trips to East Africa, and stateside, I work to develop donors, raise funds, assure non-profit
compliance and financial accountability, oversee Board activity and perform legal work for the
organization. See www.compassiontanzania.org

Helena Valley Faith Center, Council Member (2010-2015): I assisted with property issues, changes in
State tax exempt regulations, and financial decisions.

Helena Symphony Chorale, Member (2002-2014).

Musikantan Montana, Member (2005-2012).

Have you ever run for or held public office? If so, provide the details.

In 1995, the Jefferson County Board of County Commissioners appointed me to serve as Jefferson

County Attorney. I ran for election to finish my predecessor’s term 1996. 1 was elected, then re-elected
in 1998. In January 2002, I announced that I would finish my term but not seek re-election.



31.

32.

33.

34.

35.

36.

Explain your philosophy of public involvement and practice of giving your time to community service.

My philosophy is, if you recognize a problem, you should work to find a solution. During my time

in Flathead County, I prosecuted a number of domestic violence and child sexual abuse cases. The
problem of families and children in crisis presented over and over again. It motivated me, with the
authorization from County Attorney Tom Esch, to establish and facilitate the Flathead Family Violence
Council. Each month, professionals in the community including prosecutors, defense attorneys, family
service professionals, counselors, victim advocates, district court judges and judges from courts of
limited jurisdiction would meet to discuss solutions to address the needs of the family unit. I also
served on the Board of Directors for the Flathead Council for Families. Its mission was to coordinate
community-based services for families with young children. As a Board member, I presented at
workshops and assisted with fundraising activities for the organization.

In 1995, when I arrived in Jefferson County, the County did not have a victim/witness advocate
program. With the help of an amazing grant writer and buy-in from the Board of County
Commissioners, I established the victim/witness advocate program in the County Attorney’s Office.
The program, still in place today, has served hundreds of Jefferson County residents.

After traveling to Africa, my concept of community expanded. During the last eight years, | have
focused my community service activities on raising funds to coordinating drilling activities.

The truth about community service, whether local or international, is that the more you give, the more
you receive.

E. PROFESSIONAL CONDUCT AND ETHICS

Have you ever been publicly disciplined for a breach of ethics or unprofessional conduct (including Rule
11 violations) by any court, administrative agency, bar association, or other professional group? If so,
provide the details. No.

Have you ever been found guilty of contempt of court or sanctioned by any court for any reason? If so,
provide the details. No.

Have you ever been arrested or convicted of a violation of any federal law, state law, or county or
municipal law, regulation or ordinance? If so, provide the details. Do not include traffic violations unless
they also included a jail sentence. No.

Have you ever been found guilty or liable in any civil or criminal proceedings with conduct alleged to
have involved moral turpitude, dishonesty and/or unethical conduct? If so, provide the details. No.

[s there any circumstance or event in your personal or professional life that would, if brought to the
attention of the Commission, Governor or Montana Supreme Court, affect adversely your qualifications
to serve on the court for which you have applied? If so, provide the details. No.



37.

38.

39.

40.

41.

42.

43.

44.

F. BUSINESS AND FINANCIAL INFORMATION

Since being admitted to the Bar, have you ever engaged in any occupation, business or profession other
than the practice of law? If so, provide the details, including dates. No.

If you are an officer, director, or otherwise engaged in the management of any business, provide the
name of the business, its nature, and the nature of your duties. If appointed as a district court judge, state
whether you intend to resign such position immediately upon your appointment.

I serve as an officer in a non-profit for which I receive no salary or fee. See response to question 29.
Provided my non-profit service does not disqualify me from serving as a district judge under Art. II, § 9;
I do not intend to resign my position.

State whether during the last five years you have received any fees or compensation of any kind, other
than for legal services rendered, from any business enterprise or organization. If so, identify the source
and the approximate percentage of your total income it constituted over the last five years. No.

Do you have any personal relationships, financial interests, investments or retainers that might conflict
with the performance of your judicial duties or that in any manner or for any reason might embarrass
you? If so, please explain. No.

If appointed by the Governor, are you prepared to disclose the information required under 2-2-106,
MCA (i.e., the name, address and type of your business; any present or past employer from which you
currently receive benefits; any business or professional entity or trust in which you hold an interest; any
entity in which you are an officer or director; and any real property, other than a personal residence, in
which you hold an interest)? Yes.

Have you filed appropriate tax returns as required by federal, state, local and other government
authorities? X Yes No

If not, please explain. N/A

Do you have any liens or claims outstanding against you by the Internal Revenue Service (IRS)?
_ Yes X No

If yes, please explain. N/A

Have you ever been found by the IRS to have willfully failed to disclose properly your income during
the last five years? If so, provide the details. No.
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45.

46.

47.

48.

49.

50.

51.

G. WRITING SKILLS

In the last five years, explain the extent to which you have researched legal issues and drafted briefs.
State if associates or others have generally performed your research and the writing of briefs.

I conduct my own research and drafting. When working with co-counsel on cases which
require briefing of multiple issues, we usually draft separate sections then consolidate the work. I
usually have another attorney review my work, and always have support staff edit my work.

If you have engaged in any other types of legal writing in the last five years, such as drafting documents,
etc., explain the type and extent of writing that you have done.

[ routinely draft a variety of documents including contracts, MOUs, leases, deeds, easements, right-of-
way agreements, settlement brochures, settlement agreements, wills, and power of attorney documents.
[ also do technical writing including contract specifications and administrative rules.

Attach a writing sample of no more than ten pages that you have written yourself. A portion of a brief or
memorandum is acceptable. See attached.

What percentage of your practice for the last five years has involved research and legal writing? 70 %.

Are you competent in the use of Westlaw and/or Lexis? Yes, both.

H. MISCELLANEOUS
Briefly describe your hobbies and other interests and activities.

[ like to travel, but especially enjoy summers in Montana. I enjoy boating on Montana lakes, hiking,
driving four-wheelers and side-by-sides in the mountains, and driving my 1977 MGB. I like to
entertain, spend time with family, most often collaborating on projects. It is important to me to make
time for coffee with friends, walking my dog in the morning, and quiet time spent gardening or maybe
learning new music.

Describe the jobs that you have held during your lifetime.

In addition to the legal work described herein, I served in the Montana Army National Guard between
1986 and 1992. I was honorably discharged as a Sergeant E-5. Initially, I served as an administrative
assistant, then later as a truck driver. While [ was qualified to operate 5-tons, I most often served as the

commander’s driver, which involved driving a jeep.

I also worked for E.F. Hutton Life Insurance Co. of La Jolla, CA from 1984 to 1986. I served as an
expediter in the underwriting department.
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52.

53.

54.

55.

Identify the nature and extent of any pro bono work that you have personally performed during the last
five years.

Most of my pro-bono activity during the last five years involves non-profit work. I am currently
litigating a case for seven west side homeowners contesting disproportional exactions from the City
of Helena. Four of the individuals are retired; two are widows on fixed incomes. Although, [ am
donating my time, I do have an interest in the outcome, because I own property affected by the City’s
action. My last pro-bono case involved representing an individual on misdemeanor citations before a
U.S. Magistrate in October 2016.

In the space provided, explain how and why any event or person has influenced the way that you view
our system of justice.

As a new lawyer, | was honored to clerk for the Montana Supreme Court from 1991-1992. Three

of the Justices and Chief Justice Jean Turnage were WWII veterans. While they would disagree on
issues, they shared the same values of duty, honor, love for their families and their country, and devotion
to the law. They were amazing mentors.

I recall a discussion with Justice Fred J. Weber concerning an opinion I was drafting for the Court.

The Court had decided to uphold the district court’s decision on the grounds of a procedural misstep

by the appellant, leaving an important legal issue unsettled. I questioned Justice Weber, why the Court
was not deciding this important issue. While Justice Weber agreed the legal issue should be decided, he
explained to me, it was equally important to wait until the issue was properly raised. I learned an
important lesson regarding judicial restraint, the proper exercise of judicial power, and waiting until an
issue is ripe for review.

In the space provided, explain the qualities that you believe to be most important in a good district court
judge.

The attributes that I respect and would seek to emulate are fairness, and the ability to issue well-
reasoned, prompt decisions. I also appreciate a well-managed docket, which I acknowledge can be
a challenge based upon the competing interest of the three Counties within the Fifth Judicial District.

[ also recognize the district court judge must treat others with respect and be approachable, not only
for attorneys, but also for the many pro-se litigants who appear before the bench.

In the space provided, explain how a court should reach the appropriate balance between establishment
of a body of precedent and necessary flexibility in the law.

[ have had the honor of taking an oath to support and defend the constitution of the United States and the
State of Montana four times: first, in my oath of enlistment in the military; in 1991, when I took an

oath to faithfully discharge the duties of an attorney; and twice, when sworn in as the Jefferson County
Attorney. [ take this oath very seriously.

In the opening statement Chief Justice John G. Robert delivered at his nomination hearing, he stated:
“Judges and Justices are servants of the law not the other way around...Judges have to have the humility
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56.

57.

58.

to recognize that they operate with a system of precedent, shaped by other judges equally striving to live
up to the judicial oath. I subscribe to that belief.

The free society that we treasure exists and depends upon the rule of law and an independent unbiased
judiciary. Public confidence is shaken when popular opinion plays a role in judicial decisions. Our
citizens rely on the judiciary to level the playing field so the wishes of the populace do not infringe

on the rights of the individual.

While I have represented state and county government for years, in both criminal and civil cases, [ have
also taken cases opposite the state and its subdivisions. In these matters, I walk into court with absolute
confidence my clients will receive a fair hearing, and the Court will render a decision consistent with
judicial precedent.

In the space provided, state the reasons why you are seeking office as a district court judge.

The Fifth Judicial District has benefited from the experience and dedication of the Hon. Loren Tucker.
His commitment to serve its citizens is considerable. While I believe my litigation experience is
important, it is my commitment and connection with the citizens in the Fifth Judicial District which
cause me to apply for this position. This position is not a stepping stone position to advance my career
to the next level; rather, I see this as an opportunity to perpetuate the level of service Judge Tucker has
provided to this District and to live, work and serve in an area I consider home.

What items or events in your career have distinguished you or of which you are most proud?

I believe my most significant contributions to society occurred during my criminal practice. As
Deputy Flathead County Attorney, I was pleased to work with a remarkable detective that specialized
in child sexual abuse cases. During my time in Flathead County, I learned how to work with children
and families in crisis, gain their confidence, and help them face their perpetrators. Some cases |
prosecuted include: State v. Alexander, 265 Mont. 192, 875 P.2d 345; State v. Martin, 279 Mont. 185,
926 P.2d 1380; and State v. Hanson, 283 Mont. 316, 940 P.2d 1166.

As Jefferson County Attorney, I worked on several important cases including a capital murder case
involving an aggravated kidnapping/homicide. State v. Grimes, 1999 MT 145, 295 Mont. 22, 982 P.2d
1037. Talso served as prosecutor in a precedent setting homicide case establishing that the use of a
DNA profile in subsequent prosecution did not violate a defendant’s privacy rights. State v. Notti, 2003
MT 170, 316 Mont. 345,71 P.3d 1233.

Predictably, as County Attorney I took unpopular positions, because it was the right thing to do. For
instance I filed suit against a local rancher for obstructing a county road that accessed public lands.
Jefferson County v. McCauley Ranches, Ltd. Liab. Pshp., 1999 MT 333, 297 Mont. 392, 994 P.2d 11.

I also worked with the Jefferson County Planning Board and Board of County Commissioners to enact
zoning in north Jefferson County which, although unpopular at the time, served to preserve the character
that makes Jefferson County a great place to live.

Provide any pertinent information reflecting positively or adversely on you that you believe should be
disclosed to the Judicial Nomination Commission.
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While litigating cases for the Montana Department of Corrections and serving as special prosecutor in
Powell, Yellowstone and Custer Counties, I worked inside every secure facility and almost every pre-
release, diversionary and treatment center in the State. During a particularly busy five (5) month period,
I worked from an office at Montana State Prison, rather than in the headquarters building. This in depth
exposure to the challenges of reducing recidivism and promoting public safety while balancing prison
overcrowding will assist me, as a district judge to make better sentencing decisions in criminal cases.

59.  Is there any comment that you would like to make that might differentiate you from other applicants or
that is unique to you that would make you the best district court judge applicant?

In 1893, my great grandfather and his brother located mining claims in the Golconda Mining District,
Jefferson County, Montana. In 1943, my grandfather and his family were living in Jefferson County
when at the age of 30; he was drafted to serve in WWII. He served in the U.S. Navy, returned home,
and his name is on a plaque located on the first floor of the Jefferson County Courthouse, honoring those
who served. As a fourth generation Montanan, I share the values of the citizens in the Fifth
Judicial District; the same values as the Supreme Court I served under in 1991-1992. If selected, I will
be vigilant to faithfully discharge the duties of District Court Judge for the Fifth Judicial District.
CERTIFICATE OF APPLICANT
I understand that the submission of this application expresses my willingness to accept appointment as District
Court Judge for the Sth Judicial District, if tendered by the Governor, and further, my willingness to abide by
the rules of the Judicial Nomination Commission with respect to my application and the Montana Code of
Judicial Conduct, if appointed.

10/28/)¢, o PN W

(Date) (Signature of Applicant)

A signed original and an electronic copy of your application and writing sample must be submitted by
5:00 p.m. on October 31, 2016.

Mail the signed original to:
Office of Court Administrator
c/o Lois Menzies

P.O. Box 203005

Helena, MT 59620-3005

Send the electronic copy to: mtsupremecourt@mt.gov
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STATEMENT OF THE CASE

Appellants Joan Rada (Rada), William Pickett (Pickett) and Michael Miller (Miller)
(Claim Owners) filed this Complaint on May 20, 2014, after Respondent William R. Dubrul
(“Dubrul”) confronted Rada’s agents and blocked her access on Captain Billy Gulch Road (CBG
Road). CR 1 & 109, §30. The Claim Owners sought a declaration that they held a prescriptive
easement over Lots 1 & 2, Aspen Valley Ranches Subdivision, Jefferson County, Montana, and a
permanent injunction prohibiting interference with their access. CR 1. Because Dubrul
obstructed Rada’s access while allowing others to use the road, Rada alone, requested a
preliminary injunction to prohibit Dubrul from obstructing her access during the pendency of the
litigation. CR 3. At the hearing on her petition for preliminary injunction, Rada presented
cvidence to support the following findings:

Ms. Rada owns certain unpatented mining claims in the Golconda Mining District

in Jefferson County. Rada has used [CBG Road]... to access these claims since

1967. Dubrul obtained title to Lot 1 of Aspen Valley Ranches on September 30,

2013. Dubrul locked the gate on the west boundary of Lot 1 on May 15, 2014,

and is denying Rada access to her unpatented claims.
Appx. 3, CR. 12. The District Court granted Rada’s motion. It held:

IT IS THE ORDER OF THE COURT, that, on a preliminary basis Ms.

Rada...shall continue to have access across Lot 1 owned by Mr. Dubrul...She will

not have authority to do any work on Lot 1 except for the most limited purpose of

making the road passable with as little disturbance as possible to the terrain as it

presently exists...It is intended by that determination that she should have historic

use of the road that she has accomplished.

Id.
On August 11, 2014, Dubrul filed his Answer and filed counterclaims for trespass and

injunctive relief against the Claim Owners. CR 37. On August 25, 2014, Respondents Robin
Durand and Lynda Durand, and Gary Ogilvie, Kathy Ogilvie, Theodore Ogilvie (Aspen Valley

Landowners) filed Answers. CR 38 & 39.



On February 20, 2015, Dubrul filed a Motion to Hold Rada in Contempt of Court. He
alleged that Rada violated the District Court’s May 23, 2014 order by grading the road. CR 66.
Prior to filing the motion, Dubrul made judicial admissions establishing that Miller’s contractor,
not Rada’s contractor, performed the road maintenance. Aware of these admissions, Rada served
Dubrul with a draft motion for sanctions under Rule 11, M.R.Civ.P., thereby granting Dubrul 21
days to withdraw the motion. CR 70. Dubrul declined to withdraw the motion, and the District
Court set the matter for hearing on April 29, 2016, and Rada filed her motion for sanctions. CR
78, 83 and 84. Neither Dubrul nor his counsel appeared at the hearing. 7r. CoC 5:5-24.

Rada presented testimony and exhibits, including two declarations Dubrul filed in
Alliance for the Wild Rockies v. Haight, U.S. District Court, Cause No. 14 CV 53-H-SEH,
opposing the BLM’s environmental assessment that approved a plan by Miller’s contractors, to
improve and haul ore on the upper portion of CBG Road. Appx. 8 & 9 (CoC Ex. 20 & 21, Tr.
CoC 57:19-59:5. In these declarations, dated August 5 and November 14, 2014, Dubrul swore
under penalty of perjury that Miller’s contractor performed the road work. /d. The District
Court took judicial notice of the declarations, denied his motion to hold Rada in contempt, and
awarded Rada costs and attorney fees incurred to defend against the motion. CR 92.

On May 11, 2015, Dubrul filed a Motion for Relief. CR 93. Over Rada’s objection, the
District Court set a second hearing on Dubrul’s motion to hold her in contempt of court. CR
103. On July 16, 2015, Dubrul testified in support of his motion; and Rada once again refuted
Dubrul’s accusations with the sworn statements he filed in the federal district court. 4Appx. 8 &
9, Tr. CoC-2 104:5-105:20. She also submitted an affidavit and an exhibit list Dubrul filed in the
instant action identifying the grader operator as Miller’s agent. CR 46 & 64. At the conclusion

of the hearing, the Court again denied Dubrul’s motion to hold Rada in contempt. It found:



While the Court is mindful of the language... upon which Dubrul relies: That Ms.
Rada would not do any work on Lot 1 except for the most limited purposes of
making the road passable... there is no credible evidence that she did any such
work ...

Tr. CoC-2 122:16-24 (emphasis added).
...it's pretty clear that Miller and/or Pickett may have done some roadwork...
neither of those persons were in any way constrained by any court order of which
[ am aware...They had an active BLM operation, and apparently Mr. Dubrul knew
about that...All of those things are part of the status quo. The unrefuted
evidence...is that the road has been in existence for decades and that it has been

utilized for these same purposes perhaps by a variety of people for these same
purposes.

Id at 120:8-22. The Court specifically found no evidence that the Claim Owners were making
efforts to damage Dubrul or create problems for him:

There is no evidence presented today even yet, after many months into...this case,

...that Mr. Dubrul's opponents are taking any efforts to cause him damage or to

create problems for him in any untoward fashion, or to do anything other than

what they have done more or less perpetually.
Id at 124:10-16. In contrast, it found that Dubrul knew that the very basis of his motion to hold
Rada in contempt of court was false at the time he filed the motion:

... the most troubling aspect of this...is that on February 10th, 2015, Mr. Dubrul

knew that Mr. Giulio was not Rada’s contractor, and instead was Miller’s

contractor... Nonetheless, ten days later, Dubrul filed an order (sic) requesting the

Court to find Ms. Rada in contempt ... the Court is unable to reconcile that position.
Id. at 124:22-125:13. Despite this finding, the District Court declined to award Rada costs and
fees incurred in defending against Dubrul’s motion. CR 128.

On June 30, 2015, Dubrul filed a motion seeking to call the Claim Owners’ attorney as a
material witness, and thereby disqualify her from representing the Claim Owners under Rule 3.7,
Montana Rules of Professional Conduct. CR 113 & 114. On that same date, the Claim Owners

filed a motion for summary judgment on their prescriptive easement claim, and Rada filed a

motion for an award of attorney fees against Dubrul pursuant to § 27-8-313, MCA. The District



Court set these matters for hearing on August 26, 2015, where Dubrul’s counsel engaged in the
following dialogue with the District Court:

Court: Okay. Well in terms of the order of things, if that truly is an issue; that is
whether Ms. Wilson may continue; we probably ought to hear that one first...

Gallik: Your Honor, I’m happy to do that; however Rule 3.7 of the Rules of

Professional Conduct indicate that Ms. Wilson should not be able to continue as

trial counsel... so if you were to hear that first, then she would not probably be

able to argue the summary judgment.

Id. After inquiry from the bench, the Court denied Dubrul’s motion to disqualify the Claim
Owners’ attorney. Immediately thereafter, Dubrul conceded the Claim Owners” prescriptive
cascment over Lots 1 & 2. Tr. MSJ33:15-24.

After evaluating the evidence, the District Court issued an order declaring the Claim
Owners had a prescriptive easement over Lots 1 & 2, Aspen Valley Ranches, and found a
material issue of fact existed with respect to the width of the easement, and set the matter for
trial. CR 148. Id. On February 10, 2016, the parties appeared for a non-jury trial. The District
Court entered its Findings of Fact and Conclusions of Law and its Judgment and Decree on
March 23, 2016. Appx. 1 (CR 155) & Appx. 2 (CR 156). It granted the Claim Owners a fourteen
foot easement and denied Rada’s motion for attorney fees. /d. The Claim Owners filed a Notice
of Entry of Judgment, and filed a Notice of Appeal on June 29, 2016. CR 176.

STATEMENT OF FACTS

Captain Billy Gulch (CBG) Road, also known as Troy Gulch Road intersects with the
Interstate 15 frontage road approximately three miles south of Jefferson City, in Sec. 24., T. 7N,
R. 4W, P.M.M., Jefferson County, Montana. It proceeds to the southeast traversing

approximately .5 miles of State of Montana right-of-way; .45 miles of the Erickson Ranch and

enters the NE %, Sec. 25, T. 7N, R. 4W, P.M.M. before entering Aspen Valley Ranch



Subdivision where it traverses approximately .25 miles of Lots 1 & 2. The road exits the
subdivision at Sec. 30, T. 7N, R. 3W, P.M.M. onto property managed by the BLM, then into Sec.
19. Appx. 4 (Pre. Inj. EX. F; Tr. Pre. Inj. 9:21-5:6, 19:5-20:13 & Trial Ex. 27, Tr. Trial 14:7-9).
The road has been in existence at this location since at least 1959. CR 108 (Ex. 24, Helena Nat’l
Forest Map (1959)).

In Sec. 19, the road splits into the south fork, middle fork and north fork. The north and
south fork routes converge in Sec. 20 creating a loop. Appx. 4. The north and south fork routes,
traversing BLM land, are designated open to the public for motorized vehicle use under the 1995
Travel Plan for the Elkhorn Cooperative Management Area. See CR 108 (Ex. 25, Map of
Elkhorn Travel Plan (2002)). All forks of CBG Road traverse the disputed quarter mile section
crossing Lots 1 & 2, Aspen Valley Ranch Subdivision. Appx. 4, see also CR 109 (3d Aff. Rada),
9 6,CR 110 (2d Aff Picketz), § 5.

Appellants own mining claims in Jefferson County that are accessed by CBG Road.
Rada and Pickett’s claims, the “Bunker Hill” claims, are unpatented mining claims. 77r. Pre. Inj.
9:2-14; Tr. CoC 19:20-20:6. Rada’s grandfather, Augustus Eckley, first located the claims in
1893. Tr. Pre. Inj. 15:13-17. Rada first acquired her interest in the claims in 1970. Tr. Pre. Inj.
15:15-17. In the 1990’s, Rada transferred some of the claims to her son, Will Pickett. 7r. CoC
19:20-20:6. Rada has used CBG Road to access the Bunker Hill claims since 1967. Tr. Pre. Inj.
14:19-15:10. In order to maintain mineral rights to unpatented mining claims, Rada and Pickett
are required to perform annual assessment work or forfeit their claims. See 30 U.S.C. § 28(b).

Miller owns the Golden Asset claims. 7r. CoC 36:20-37:12. The Golden Asset claims
are patented claims that encompass approximately 151 acres. /d. Miller purchased the claims in

2009 from his step-father, Fred Madison (Madison). /d Madison originally purchased the



claims in 1964. Id. At that time, the Kyler Ranch owned the land, now described as Lots 1 & 2
of Aspen Valley Ranch Subdivision. Tr. Pre. Inj. 17:24-18:6.

In 1976-77, Rada’s lessee, Exxon Corporation, improved the route traversing what is now
defined as Lots 1 & 2 creating a surface, roadbed and subgrade sufficient to accommodate
mining equipment. Tr. Trial 110:9-12. The existing roadbed consists of the cuts, fills and slopes
that Exxon constructed in the 1970s. 7r. Trial 110:13-23. The roadbed measures between 24
and 36 feet on Lot 1; and 28 to 58 feet on Lot 2. Appx. 5 & 6 (Tr. Trial 16:16-17:21.)

From the 1970s to present the Claim Owners have used CBG Road to transport heavy
equipment including backhoes, core drilling trucks, and front-end loaders. 7r. CoC 16:13-17:21,
31:14-20, Tr. Trial 111:2-8. They have used CBG Road to trailer in 40 foot belt lines, screening
plants, 20 foot culverts, and a semi-trailer measuring 8 x 40 feet. 7r. CoC 31:14-20, Tr. Trial
33:8-35:11. They have hauled ore and road material in dump trucks and trailers, and worked on
the road with excavators, bull dozers and blades. Tr. CoC 53:2-15, Tr. Trial 67:14-21, 90:6-9.

In 1985, the Kyler Ranch sold a portion of the ranch to Ponderosa Pines Ranch which
subdivided the property, creating the Aspen Valley Ranch Subdivision. CR 108, CR 109, § 20.
The Ogilvie and Durand defendants acquired their interests in the 1990s, and coexisted with the
Claim Owners while they used the road to access their claims for the next two decades. Tr. Pre.
Inj. 21:17-22:11, 24:19-25:11. The Claim Owners never sought permission to use or maintain
Captain Billy Gulch Road, their use and maintenance had been adverse, open, and continuous, as
a matter of right. CR 109, 935, CR 110,916,CR 111,  14.

On September 30, 2013, Durand transferred Lot 1 to Dubrul, ending peaceable access on
CBG Road. Tr. Pre. Inj. 22:3-7. In July 2014, Dubrul purchased Lot 2 from Ogilvies, and

granted Ogilvies a mortgage on the property. CR 109, 939 (h-)).



On September 28, 2013, prior to purchasing Lot 1, Dubrul stopped Rada’s grandson and
step-son near the gate while they were moving equipment and confronted them concerning their
use of the road. 7r. Pre. Inj. 30:18-31:11, 63:10-15. In March 2014, Rada and her attorney met
with Dubrul and provided him information concerning her historic use of the road. CR 109.

Under, Meine v. Hren Ranches. Inc., 2015 MT 21, 941, 378 Mont. 100, 342 P.3d 22,
Rada’s prescriptive easement was not divested by transfer of the servient estate. Nevertheless,
with no factual or legal basis to dispute Rada’s easement, Dubrul locked the gate on the west
boundary of Lot 1. He obstructed the north, middle and south fork routes of CBG Road, and
delivered a letter to Rada’s attorney, advising her that he intended to deny Rada access to the
Bunker Hill claims. Pre. Inj. Ex. E, Tr. Pre. Inj. 44:21-45:7, 76:8-18. Dubrul’s conduct at the
gate and decision to obstruct Rada’s access precipitated the instant action. CR 109, § 30.

STANDARD OF REVIEW

The district court’s findings of fact are reviewed for clear error. M.R.Civ.P. 52(a)(6).
Meine, § 20. Clear error exists if substantial credible evidence fails to support the findings of
fact, if the district court misapprehended the effect of the evidence, or if a review of the record
leaves this Court with a definite and firm conviction that a mistake has been made. /d. The
Court reviews a district court's conclusions of law de novo. Blazer v. Wall, 2008 MT 145, § 22,
343 Mont. 173, 183 P.3d 84. The Court reviews for correctness a district court's conclusion
regarding the existence of legal authority to award attorney fees. Montana Immigrant Justice
Alliance v. Bullock, 2016 MT 104, 15, 383 Mont. 318, 371 P.3d 430 (herein, MIJA). If legal
authority exists, the Court reviews the district court's order granting or denying attorney fees for

an abuse of discretion. /d.



ARGUMENT

I. The Width of the Prescriptive Easement must be Determined by
its Use During the Prescriptive Period.

A. When Defining a Prescriptive Easement, the Court must Consider what is Reasonably
Necessary and Convenient for the Purpose for which it was Created.

The width of the prescriptive easement is determined by its use during the prescriptive
period. Brown & Brown of MT, Inc.,§ 37. When defining a prescriptive easement, the court
should consider what is “reasonably necessary and convenient for the purpose for which it was
created.” /d In this case, Rada’s lessee, Exxon Corporation, constructed the disputed roadway
for the purpose of transporting heavy mining equipment. 7r. 7rial 110:8-111:7.

During the prescriptive period and up to the present time, the Claim Owners have used
CBG Road to transport large equipment. 7r. CoC 16:13-17:21, 31:14-20, Tr. Trial 33:8-35:11,
67:14-21, 90:6-9. Some equipment, like the dozers, were transported by their own propulsion
and other equipment including a 40 foot semi-trailer and Caterpillar 3-yard loader were trailered
into the claims with semi-tractors. 7r. CoC 16:13-17:21, 53:2-15, Tr. Trial 33:8-35:11, 90:6-9.

The Claim Owners have used the surface area of the road on Lots 1 and 2 to stage
equipment. 7r. Trial, 102:12-103:11, 116:14-117:19. With the exception of an areca where the
road had washed and needed repair; the surface width of the road on Lot 2 is sufficient to allow
trucks and trailers to pass. 7r. Trial 124:13-22. While the evidence demonstrated that two gates
located on Dubrul’s property created a bottleneck, these gates were constructed long after the
prescriptive period.

Dubrul testified that Ogilvie replaced one of the gates at some unspecified time; and that
he installed the second gate sometime after purchasing Lot 1 in 2013. 7r. Trial 132:18-134.7.

Pickett testified that the gates were installed sometime between September 2013 and May 2014.



Tr. CoC 32:18-34:1. Rather than installing the gates at a 90 degree angle to the road, the gates
were installed at an oblique angle to limit the Claim Owners’ horizontal clearance. /d. Further
Dubrul erected posts and headers on both gates that restricted the vertical clearance. /d.

Pickett testified that in 2014 he attempted to trailer a backhoe into the Bunker Hill claims,
but was forced to unload the equipment because Dubrul’s gate posts rendered it impossible for
him to drive a one-ton truck and trailer through the gates. In addition to restricting the width of
his easement, Dubrul’s headers limited his vertical clearance. 7r. CoC 24:2-7. Pickett testified
that his crew had to remove Dubrul’s headers so the cab of the backhoe would clear the gates.
Tr. CoC 33:8-34:1. Similarly, in 2014, Miller’s contractor Russell Giulio was required to unload
the equipment, remove the headers, and remove Dubrul’s gate from its hinges to drive the
equipment through this section of road. 7. Trial 89:25-91:20; 91:10-20. Even with
modifications, Giulio was unable to drive his fourteen (14) foot dozer through Dubrul’s gates.
Tr. Trial 92:5-93:23. Thus, even though Dubrul did not completely obstruct Miller or Pickett’s
access, as he did Rada’s; his gates interfered with their historic access.

In order to accommodate mining equipment, the Claim Owners require a sixteen foot
surface area on the straightaway and two and one-half to three times the width of the equipment
to negotiate the curves through Lots 1 & 2. 7r. Trial 105:11-107:11.

THE COURT: Before you leave us, Mr. Giulio... what'’s a reasonable width for a
traveled way for the road to be utilized for the purposes that you’ve talked about?

GIULIO: Sixteen feet barring corners.

THE COURT: And apparently your reaction is that at the corners there needs to
be some additional width to allow for the fact that the trailing portion of the
vehicle will cut the corner and require wider width.

GUILIO: Yes.

Id



Despite this evidence, the District Court defined the surface area of the Claim Owners’
easement at fourteen feet. It found: “The width of Plaintiffs’ road surface easement traversing
Lots 1 & 2 is fourteen feet, together with sufficient width to allow passage on corners and in
curves of equipment as large as presently located on Plaintiffs claims.” Appx. 1, Finding of Fact
No.31. This finding is clearly erroneous. The record fails to support the Court’s finding that a
fourteen foot surface area is “reasonably necessary and convenient” for hauling equipment.

A district court’s findings of fact are clearly erroneous if they are not supported by
substantial evidence. Pederson v. Ziecl, 2013 MT 306, 9 10, 372 Mont. 223, 311 P.3d 765.
Here, Finding of Fact No. 31 is irreconcilable with the historical use of the road, and with the
evidence presented. The Aspen Valley Landowners presented no evidence to dispute testimony
that a sixteen (16) foot surface area is reasonably necessary to haul mining equipment, the
purpose for which the road was constructed. The District Court’s Finding of Fact No. 31 is not
supported by substantial evidence, and must be reversed.

B. The Width of the Easement Includes Lateral and Subjacent Support Necessary to
Support and Maintain the Traveled Way.

The extent of the servitude is determined by the terms of the grant or the nature of the
enjoyment by which it was acquired. § 70-17-106, MCA. The Court has held that a public
prescriptive roadway may include “shoulders and ditches needed to support and maintain the
traveled portion of the road.” Public Lands Access Ass'n, 9§ 25. It has recognized that private
prescriptive easements include that lateral and subjacent support necessary to support and
maintain the road. Meine, § 19. When Rada’s lessee built the road in 1976-1977, it constructed
the existing cuts, fills and slopes. 7r. Trial 110:8-18.

RADA: Ileased my claim to Exxon, and in 1977 they...widened the road so they
could get their equipment to Golconda Gulch.
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