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VICTOR N. BUNITSKY, ESQ. 
Montana Bar No. 5273 
P.O. Box 77 
Virginia City, Montana  59755 
Telephone: (406) 843-5432 
Facsimile: (406) 843-5433 
Attorney for Defendant 
 
 
 

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 

OF THE STATE OF MONTANA, IN AND FOR THE COUNTY OF DEER LODGE 

 

STATE OF MONTANA, 

  Plaintiff, 

 vs. 

ROBERT PIERCE, 

  Defendant. 

CASE NO. DC-12-29 
 
 
 

MOTION TO COMPEL  
DISCOVERY RESPONSE 

 

COMES NOW Defendant, ROBERT PIERCE, in the above-entitled matter, by and 

through his attorney, Victor N. Bunitsky, Esq., and hereby moves this Court to Compel Plaintiff 

to respond to Defendant’s Request for Discovery – more specifically, a response to Request 1 of 

Defendant’s First Request for Discovery, filed August 29, 2012. 

This motion is based upon the documents on file in the case herein, the Points and 

Authorities submitted herewith, and the Exhibits attached hereto. 

DATED this 29th day of October, 2012. 
 
LAW OFFICE OF VICTOR N. BUNITSKY 
 
 
 
 
 
 

 
 
 
 

 

  
 VICTOR N. BUNITSKY, ESQ. 
Montana Bar No. 5273 
P.O. Box 77 
Virginia City, Montana  59755 
(406) 843-5432 
Attorney for Defendant 
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I. STATEMENT OF FACTS 

On the 22nd day of August, 2012 the Defendant made his Initial Appearance in the 

District Court.  On the 29th day of August, 2012 the Defendant served Plaintiff with his First 

Request for Discovery, and filed same with the clerk of court.  The Defendant has received two 

discovery responses since that date, neither of which has included the requested item – a copy of 

the State’s open file policy, or an assertion that the State will not be utilizing an “open file 

policy” to satisfy its statutory and constitutional duty to disclose evidence to the defense. 

II.  LEGAL AUTHORITY 

The United States Constitution, Article 5, provides in pertinent part as follows: 
The Congress . . . shall propose Amendments to this Constitution  
. . . which . . . shall be valid to all Intents and Purposes, as part of 
this Constitution . . .  
 

The United States Constitution, Amendment Four, provides as follows: 
The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons or things to be 
seized. 
 

The United States Constitution, Amendment Five, provides in pertinent part as follows: 
No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a Grand 
Jury . . . nor shall any person be deprived of life, liberty, or 
property, without due process of law . . .  
 

The United States Constitution, Amendment Six, provides in pertinent part as follows: 
In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial,  . . . and to be informed of the nature and 
cause of the accusation; to be confronted with the witnesses against 
him; to have compulsory process for obtaining witnesses in his 
favor, and to have the Assistance of Counsel for his defence. 
 

The United States Constitution, Amendment Eight, provides as follows: 
Excessive bail shall not be required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted. 
 
 

The United States Constitution, Amendment Nine, provides as follows: 
The enumeration in the Constitution, of certain rights, shall not be 
construed to deny or disparage others retained by the people. 
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 The United States Constitution, Amendment Fourteen, provides in pertinent part as 

follows: 
No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or property, without 
due process of law; nor deny to any person within its jurisdiction 
the equal protection of the laws. 

 

 The Montana Constitution, Article II, Section 4, provides in pertinent part as follows: 
The dignity of the human being is inviolable. No person shall be 
denied the equal protection of the laws. 
 
 

 The Montana Constitution, Article II, Section 11, provides as follows: 
The people shall be secure in their persons, papers, homes and 
effects from unreasonable searches and seizures. No warrant to 
search any place, or seize any person or thing shall issue without 
describing the place to be searched or the person or thing to be 
seized, or without probable cause, supported by oath or affirmation 
reduced to writing. 
 
 

 The Montana Constitution, Article II, Section 17, provides as follows: 
No person shall be deprived of life, liberty, or property without due 
process of law. 
 
 

 The Montana Constitution, Article II, Section 22, provides as follows: 
Excessive bail shall not be required, or excessive fines imposed, or 
cruel and unusual punishments inflicted. 
 
 

 The Montana Constitution, Article II, Section 24, provides in pertinent part as follows: 
In all criminal prosecutions the accused shall have the right to . . . 
demand the nature and cause of the accusation; to meet the 
witnesses against him face to face; to have process to compel the 
attendance of witnesses in his behalf, and a speedy public trial by 
an impartial jury of the county or district in which the offense is 
alleged to have been committed . . .  

 

 The Montana Code, MCA § 46-15-322, provides in pertinent part as follows: 
(1) Upon request, the prosecutor shall make available to the    

defendant . . .  
(2) At the same time, the prosecutor shall inform the defendant of, 

and make available to the defendant . . . 
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(4) The prosecutor's obligation of disclosure extends to material   
      and information in the possession or control of members of the     
      prosecutor's staff and of any other persons who have   
       participated in the investigation or evaluation of the case. 
 (5) Upon motion showing that the defendant has substantial need  
       in the preparation of the case for additional material or   
       information not otherwise provided for and that the defendant  
       is unable, without undue hardship, to obtain the substantial   
       equivalent by other means, the court, in its discretion, may  
       order any person to make it available to the defendant. 
 

 

 The Montana Code, MCA § 46-15-327, provides as follows: 
If at any time after a disclosure has been made any party discovers 
additional information or material that would be subject to 
disclosure had it been known at the time of disclosure, the party 
shall promptly notify all other parties of the existence of the 
additional information or material and make an appropriate 
disclosure. 

 
 

 The Montana Code, MCA § 46-16-106, provides as follows: 
After plea, the defendant shall be entitled to a reasonable time to 
prepare for trial. 
 
 

III.   ARGUMENT 

It is no small coincidence that so many provisions intended to protect the rights of the 

accused are contained within our Constitutions and statutes.  Within the original Constitution 

itself, it is set forth that each and every Amendment that follows becomes a part of the 

Constitution, for all intents and purposes.  The passing of one does not negate or lessen the force 

of another.  Statutes are passed to provide greater specificity on the application of the 

Amendments.  Case law follows which provides even greater specificity for the application of 

the Constitutional and statutory rights of the accused. 

Before a criminal prosecution commences, and as it proceeds, constitutional rights attach:  

the requirement of a finding of probable cause that the accused has committed a criminal 

offense; the requirement that the accused know the nature and cause of the accusation; the 

requirement that the criminal trial be speedy; the requirement that the accused be afforded 

substantive and procedural due process; the requirement that cruel punishments not be inflicted; 

and the requirement that the accused be entitled to an equal application of the laws.  The 
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Constitutions are not a menu from a restaurant.  The accused is entitled to the full protection of 

each right simultaneous to the others.  He is not required to choose between them.   

In the case at bar, the Defendant requested a copy of the State’s “open file policy,” if it 

intended to utilize this policy to satisfy statutory and constitutional disclosure requirements.  The 

defense affirms the State has provided a great deal of discovery in this case, although at the time 

of this filing, it is known that it has not all been received.  To date, a response has not been 

received on whether an “open file policy” will be relied upon by the State.  The issue is acute.  

The case at bar is proceeding with the assistance of multiple agencies from various 

jurisdictions.  Each county attorney makes its own determination on whether it will utilize an 

“open file policy” to satisfy disclosure requirements.  Each county in Montana appears to be 

utilizing a different policy.  The undersigned recently learned from the Deer Lodge County 

Attorney that they do not utilize an open file policy in this county.  The County’s Attorney 

asserted that if the defense believed there was something not yet provided, it need only ask.  This 

“policy” was later clarified to include the requirement that defense requests for discovery not be 

made known to the Court.  The instant case is being prosecuted in Deer Lodge County, but by a 

different agency than the Deer Lodge County Attorney.  It is the defense’s understanding the 

Montana’s Attorney General, acting as the prosecutor in the instant case, does utilize an open file 

policy.  Confirmation of this has been requested, as have the specifics of the agency’s policy.   

The specifics are relevant.  In reviewing the discovery, it is learned that other agencies 

are involved, agencies whose prosecutors possibly operate on different open file policies. In 

some jurisdictions, the investigating officer turns over the entire contents of the case file to the 

prosecutor.  In others, only those documents which are requested by the prosecutor are sent to the 

county attorney’s file, while the remaining documents are held in the investigative office.  In 

these cases, some investigative offices have been instructed by the county’s attorney to cooperate 

with the defense if asked, others have not.  Also, in these investigative offices, the file may be 

with the lead investigator, in others it may be in a central records department, and in others there 

may be multiple files with multiple individuals. 
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In the case at bar, particularly given the magnitude of discovery provided to date, the 

specifics of the open file policy being utilized by the State must be disclosed.  The direction of a 

case can turn on a single document or even a single sentence by a witness.  The defense must 

know at the onset of a case if it is expected to seek out each person who has participated in the 

case and review their file and compare it to what has been disclosed by the prosecutor.  The 

defense must know at the onset of the case whether these people will disclose discoverable 

information received after the file review of their own initiative, or whether the State expects the 

defense to periodically return to these individuals to review their files for additional evidence.   

Open file policies, in the undersigned’s experience, are intended to satisfy Brady 

requirements.  However, much more is required of the prosecutor than the disclosure of Brady 

material.  Our Constitutions and statutes require the defense be provided not just exculpatory 

information, but also information the State intends to introduce at trial, and information which 

provides the basis (the nature and cause) of the accusation.   

Further, since Brady was decided 49 years ago, it has been expanded by other landmark 

rulings such as Agurs, Giglio, Bagley, Kyles, and Banks.1  Brady set forth that exculpatory 

information must be disclosed.  Agurs set forth that impeachment material must be provided, and 

that all Brady material must be disclosed, even if not requested by the defense.  Giglio and 

Bagley set forth that incentives given to witnesses must be disclosed.  Kyles set forth that the 

prosecutor has a duty to learn of Brady material, and to assure it makes its way out of the 

investigative files and into the prosecutor’s file.   
 
Despite repeated and consistent holdings that prosecutorial disclosure is mandatory,  

 
violations continue.  In deciding Banks, the Defendant submits the holding applies not just to  
 
Brady material, but to all disclosure: 

 
A rule thus declaring “prosecutor may hide, defendant must seek,”  
is not tenable in a system constitutionally bound to accord 
defendants due process. “Ordinarily we presume that public 

                            
1 Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1994 (1963); U.S. v. Agurs, 427 
U.S. 97, 96 S. Ct. 2392 (1976); Giglio v. U.S., 405 U.S. 150, 92 S. Ct. 763 
((1972); U.S. v. Bagley, 473 U.S. 667, 105 S. Ct. 3375 (1985); Kyles v. 
Whitley, 514 U.S. 419,115 S. Ct. 1555 (1995); Banks v. Dretke, 540 U.S. 668, 
124 S. Ct. 1256 (2004) 
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officials have properly discharged their official duties.” We have 
several times under-scored the “special role played by the 
American prosecutor in the search for truth in criminal trials.” 
Courts, litigants, and juries properly anticipate that “obligations to 
refrain from improper methods to secure a conviction…plainly 
resting upon the prosecuting attorney, will be faithfully observed.” 
Prosecutors’ dishonest conduct or unwarranted concealment should 
attract no judicial approbation. 
 

The Defendant does not propose the State is acting improperly or dishonestly.  He simply 

requests the State promptly advise him by what rules this prosecution will proceed.  The failure 

to do so does not simply result in deprivations of his constitutional rights to speedy trial and due 

process.    

Speedy trials, or prompt resolutions of criminal cases, are not just for the accused, but for 

the protection of society as well.  There is a two-fold aim in prosecutorial conduct as it relates to 

disclosure.  Guilt shall not escape or innocence suffer.2  When discovery is delayed, not only is 

the accused denied his constitutional rights to due process and speedy trial, society suffers as 

well.  Failure to resolve guilt leaves the community uncertain how to associate with the accused 

and his family.  Victims remain without closure or restitution for their damages.  Court dockets 

become congested.   Detention centers become filled beyond their capacity to adequately care for 

those who cannot make bail.  Public defenders cry out for additional taxpayer funds to relieve 

them of excessive case loads.  Discovery violations send cases back to the appellate courts, with 

the accused being housed and represented at taxpayer expense.  The monumental cost is borne by 

law-abiding, taxpaying citizens.  All the above problems would be easily resolved by prompt and 

full disclosure of discoverable information.   

Black’s Law Dictionary, 8th Edition, defines “policy” as: 

1) The general principles by which a government is guided in its management of public 

affairs; 

2) A document containing a contract of insurance. 

                            
2 Berger v. United States, 295 U.S. 78, 55 S. Ct. 629 (1935) 
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The Defendant would submit both definitions apply, and that both definitions require 

written specification of the provisions.  The principles of the policy may be general, but they 

must be specific enough to provide the “insurance” that the accused will receive a fair trial.  The 

contract is the bargain between the prosecutor and the people.  At the will and expense of the 

people, the prosecutor will insure fair trials and equal protection and application of the law.  
 
‘‘The United States Attorney is the representative not of an ordinary party 
to a controversy but of a sovereignty whose obligation to govern 
impartially is as compelling as its obligation to govern at all; and whose 
interest, therefore, in a criminal prosecution is not that it shall win a case, 
but that justice shall be done. As such, he is in a peculiar and very definite 
sense the servant of the law, the twofold aim of which is that guilt shall 
not escape or innocence suffer. He may prosecute with earnestness and 
vigor -- indeed, he should do so. But, while he may strike hard blows, he 
is not at liberty to strike foul ones. It is as much his duty to refrain from 
improper methods calculated to produce a wrongful conviction as it is to 
use every legitimate means to bring about a just one.’’ Berger v. United 
States, 295 U.S. 78, 55 S. Ct. 629 (1935) 
 

 Again, the defense does not assert the prosecution is acting improperly.  However, the 

case is complex, with reams of discoverable information.  The defense is entitled to know the 

procedures and policies under which the State will proceed.   This would include any intent to 

proceed with the understanding that the State is utilizing an open file policy to meet its discovery 

mandates.  Discovery statutes do not require the production of what does not exist, however, to 

foreclose an argument before it starts, the defense submits the State must not be permitted to 

argue that the “policy” exists, but does not exist for purposes of disclosure or production. 
 
“But it will first be necessary to define what is meant by a Constitution.  It 
is not sufficient that we adopt the word; we must fix also a standard 
signification to it.  A constitution is not a thing in name only, but in fact.  
It has not an ideal, but a real existence; and wherever it cannot be 
produced in visible form, there is none.”  Thomas Paine, The Rights of 
Man, (1791), a treatise in defense of our principles of freedom.  
 

The same standard applies to an “open file policy.”  If it cannot be produced in visible 

form, there is none.  Ironically, Paine was referring to our Constitution, the ultimate legal 

authority underlying the basis of the instant motion.   

The defense must be timely notified of the specifics of the discovery process the State 

intends to utilize.  Will the State adopt the procedures of this jurisdiction and proceed without an 
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open file policy?  Do they concur with this jurisdiction’s position that discovery requests should 

not be made known to the Court through the filing of requests for same?  Or will the State 

disclose via an open file policy? What are the specifics of that policy?  When, has and/or will the 

State notify the individuals of the various agencies, who have participated in the investigation of 

this case, of the specifics of this prosecutor’s discovery policy?   

The case cannot proceed in an orderly and speedy fashion without the defense being 

notified of this prosecutor’s intentions regarding disclosure. 
 
“It is vain to give the accused a day in court, with no opportunity to 
prepare for it, or to guarantee him counsel without giving the latter any 
opportunity to acquaint himself with the facts or law of the case.” Powell 
v. Alabama, 53 S. Ct. 55, 287 U.S. 45 (1932) citing Commonwealth v. 
O’Keefe, 298 Pa. 169, 173. 

The U.S. Supreme Court has gone on to say in Strickler v. Greene, 527 U.S. 263, 119  

S.Ct. 1936 (1999): 
 
“We certainly do not criticize the prosecution's use of the open file policy. 
We recognize that this practice may increase the efficiency and the 
fairness of the criminal process. We merely note that, if a prosecutor 
asserts that he complies with Brady through an open file policy, defense 
counsel may reasonably rely on that file to contain all materials the State 
is constitutionally obligated to disclose under Brady. (emphasis added) 

In combination with Montana’s Constitution and statutes, which are designed to provide 

greater protections to the people of Montana than does the Federal Constitution, the defense is 

entitled to a timely disclosure of the State’s intentions regarding discovery.  For the benefit of the 

accused, as well as the taxpayers, this issue must be decided without further delay. 

Referring back to Black’s Law Dictionary on the definition of “policy,” the third 

definition is a “lottery.”  The Defendant submits the discovery process should not be operated 

under a policy that bears any resemblance to a lottery.  The discovery process is not a shell game, 

where the Defendant, for a price, guesses which shell (file) has the prize (discovery documents), 

and loses by mere virtue of an incorrect guess.  

///////////// 

///////////// 

///////////// 



 

   Law Office of 

Victor N. Bunitsky 

     P.O. Box 77 

 Virginia City, MT 

         59755 

  (406) 843-5432 

 

Motion to Compel Discovery          10 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

IV.   CONCLUSION 

In light of the above, the Defendant respectfully requests this Court compel the State to 

respond without further delay to the Defendant’s Request for Discovery as it relates to an open 

file policy, and in all other aspects during these proceedings. 

 

DATED this 29th day of October, 2012. 
 
LAW OFFICE OF VICTOR N. BUNITSKY 
 

 

 

 

 

 

 

 
 
 

CERTIFICATE OF SERVICE 

 I hereby certify that the foregoing was served upon Plaintiff by mailing a true and 

accurate copy to the persons at the address noted hereinbelow: 
  

Daniel Guzynski, Esq. 
 Mary Cochenour, Esq. 
 Assistant Attorneys General 
 P.O. Box 201401 
 Helena, MT  59620-1401 
 
 DATED this 29th day of October, 2012. 
 
      _________________________________________ 
      VICTOR N. BUNITSKY, Esq. 
      Attorney for Defendant 

 

  
 VICTOR N. BUNITSKY, ESQ. 
Montana Bar No. 5273 
P.O. Box 77 
Virginia City, Montana  59755 
(406) 843-5432 
Attorney for Defendant 
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