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UNITED STATES DISTRICT COURT OF MONTANA, BUTTE DIVISION 

 

WILLIAM DUN, Individually and as 

the PERSONAL REPRESENTATIVE 

OF THE ESTATE OF IRMADEL 

DUN, IRENE DUN, SHERYL DUN, 

PAT RUGGIERI, and DORA 

MENGEL,  

 

    Plaintiffs, 

 v. 

 

TRANSAMERICA PREMIER LIFE 

INSURANCE COMPANY, 

F/K/A MONUMENTAL LIFE 

INSURANCE COMPANY, F/K/A 

PEOPLES BENEFIT LIFE 

INSURANCE COMPANY, AND 

DOES I – V, 

     Defendants. 
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Cause No. CV-16-23-BU-BMM  

 

  

 

PLAINTIFFS’ PRELIMINARY 

PRETRIAL STATEMENT 
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Plaintiffs, (“the Duns”) file this Preliminary Pretrial Statement pursuant to 

Local District Court Rule 16.2. 

A.   Factual Outline of Case 

In the wake of massive scandals rocking the United States, The Insurance 

Marketplace Standards Association was launched in April of 1998.  Part of its 

mission was to implement ethical marketing conduct requirements, requiring that 

insurers provide advertising and sales materials that were clear as to purpose and 

honest and fair as to content.  This claim involves a departure from such conduct.   

Defendants were selling accidental death insurance policies in the 1990s and 

continued to do so into the 2000s.  They solicited potential insureds through call 

centers and direct mail solicitations throughout the United States.  In the fall of 

2003, Defendants’ sent a direct mail solicitation to Mrs. Irmadel Dun, a 70-year-

old widow, who was living alone in Bozeman, Montana.   

Defendants offered to sell Mrs. Dun “$100,000” of “Accidental Death 

coverage” at the rate of $4.33 per month - less than $52 per year. On November 7, 

2003, Mrs. Dun accepted Defendants’ offer.  The enrollment form that Mrs. Dun 

signed reads (highlighting added): 
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Mrs. Dun faithfully paid premiums to Defendants, via automatic withdrawals from 

her bank account, through the time of her accidental death on March 15, 2013. 

One week before her death, on March 8, 2013, Mrs. Dun tripped and fell 

forward striking her head against a metal door jamb.  The impact from the fall 

caused a large laceration to her face and loss of consciousness/brain injury.  She 

was transferred by ambulance to the Bozeman Deaconess Hospital.  On March 11, 

2013, she was transferred to the Gallatin Valley Rest Home for continued 

monitoring.  She died in the rest home four days later, on March 15, 2013, from 

complications related to her March 8, 2013 fall.   

Mrs. Dun never returned to her home after her fall.  She was 79 years old at 

the time of her accidental death.   

Mrs. Dun’s children, as beneficiaries of this policy, filed a claim with 

Defendants for the $100,000 accidental death benefits.  The Duns sent Defendants 

supporting medical information, including letters from Mrs. Dun’s doctors that 
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explained that she died because of this fall.  Despite this, Defendants denied the 

claim.  Curiously, Defendants told the Duns that they pay accidental death benefits 

"only" under restricted circumstances. 

 Frustrated by Defendants’ refusal to pay the accidental death coverage, the 

Duns requested a copy of the policy that supposedly supported Defendants’ denial.  

Defendants did not produce the policy, claiming it no longer existed.  Instead, 

Defendants sent the Duns a “Specimen certificate”.  This “Specimen certificate” 

does not state Mrs. Dun’s name, list her dependents, identify the effective date of 

coverage, or include information that normally would appear on the face page of 

insurance policy.   The Duns then asked Defendants to send them a copy of a 

transmittal letter or similar correspondence showing that Defendants had sent their 

mother an insurance policy in 2003.  Again, Defendants could produce nothing.   

This “Specimen certificate” states it applies to “group coverage.”  As far as 

the Duns knew, Mrs. Dun was not a member of a “Group” under which she 

supposedly qualified for “group coverage”.  The Duns asked Defendants to send 

them proof that their mom was part of a “group.”  Again, Defendants identified no 

“group” of which Mrs. Dun was supposedly a member.   

 The title and first sentence of the “Specimen certificate” follows the 

language of the enrollment form their mother signed in November of 2003.  The 

title of the “Specimen certificate” state, “Group Accidental Death Insurance 
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Certificate”.  Like the enrollment form, first sentence of the certificate 

unambiguously provides coverage for any accidental death.  It reads, “This 

insurance Certificate pays benefits for death due to an accident.”  The following is 

the top of the first page of the “Specimen certificate (highlighting added): 

 

Nowhere in the “Specimen certificate” do Defendants define the term “accident”.  

Despite this unequivocal grant of coverage for death due to an accident, 

Defendants rely on language found at Page 3 of the “Specimen certificate” which 

conflicts with the enrollment form, the title of the policy and the unequivocal grant 

of coverage in the first sentence of the policy.  Defendants’ interpretation amounts 

to an illegal bait and switch tactic.   

Defendants’ interpretation conflicts with: (1) the enrollment form that Mrs. 

Dun signed, (2) the face page of the insurance policy, and (3) even with its own 

website states regarding accidental death coverage, which states: 
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Based on Defendants’ coverage interpretation, under Section III, Defendants 

would pay death benefits only under restricted accidental death circumstances.   

Under Defendants’ interpretation, accidental death must occur: while riding in a 

“private passenger automobile”; after being struck, as a pedestrian, by a “private 

passenger automobile”; while driving a “land motor vehicle” for hire; or while 

getting on, off or while riding on a “common carrier.”   Defendants further 

restricted these circumstances by requiring the “private passenger vehicle” have a 

½ ton or less payload.  Defendants would deny coverage to people who accidently 

died while in a ¾ ton pickup, on a motorcycle, on farm equipment, in vehicles 

licensed to transport people for hire, a vehicle on rails and more.  

This conduct is not new to Defendants.  In 2007, the Missouri Insurance 

Commissioner conducted a market conduct exam on Peoples Benefit Life 

Insurance Company, the entity that wrote and sold the policy to Mrs. Dun.  

Through name changes and ownership changes, Peoples Benefit Life Insurance 

Company is now Transamerica Premiere Life Insurance Company (Defendants).   

The Missouri Insurance Commissioner cited and fined Defendants for using 

misleading applications and brochures because Defendants sent out materials 

claiming connection to the Social Security Administration (SSA) when they had no 

connection to the SSA or the federal government.  Defendants were also cited and 

fined for using telephone scripts and other advertising and marketing materials that 
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contained illegal exclusions for life insurance policies.  This had been previously 

brought to Defendants’ attention repeatedly before the 2007 exam, yet Defendants 

did not correct this illegal conduct.  Defendants were also cited and fined for 

failing to maintain sufficient information and documentation in their marketing and 

underwriting files associated with advertising and certificates of coverage.  

Defendants were cited and fined for repeatedly not providing complete files and 

relevant materials and documentation to allow insurance examiners to ascertain 

whether their claims handling, payment and marketing practices were being done 

properly.   Defendants were cited and fined for not maintaining copies of life 

insurance policy applications, for failing to properly investigate claims, for failing 

to locate beneficiaries, for failing to properly refund unearned premiums, for 

failing to respond to insurance examiners inquiries and more.  Defendants were 

cited and fined for 14 separate violations.   

Plaintiffs are awaiting discovery from Defendants regarding the actual loss 

ratio experienced for this policy; i.e. information regarding total premiums 

received since Defendants began selling this policy versus total benefits paid under 

this policy.  It is believed that Defendants have engaged in a pattern and practice of 

illicit, invalid, and deceitful sales of insurance, claim handling rules, practices 

and/or policies, all to increase profits at the expense of legitimate claims made by 

deserving people such as the Duns.  It is a classic bait and switch scheme.  Under 
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such a scenario, the insurance benefits are due and owing. 

B. Basis for Federal Jurisdiction and Venue in this Division 

The Duns initially filed this suit in the Montana Eighteenth Judicial District 

Court, Gallatin County.  Defendants removed this action to this Court pursuant to 

28 U.S.C. §§ 1332 and 1446.  Defendants are Iowa entities/corporations and none 

of the Duns reside in Iowa.  Since the damage caused by Defendants’ conduct 

substantially exceeds $75,000, this Court has jurisdiction. 

C. Factual Basis of Each Claim Advanced by Plaintiffs 

Defendants offered to provide $100,000 of accidental death coverage in the 

enrollment form.  Mrs. Dun accepted that offer and faithfully paid premiums 

through the time of her accidental death.  Defendants owe the death benefit they 

promised to pay. 

The Duns do not believe Defendants delivered an insurance policy to Mrs. 

Dun, which it now produced as the “Specimen certificate”.  This violates Montana 

law.  See Mont. Code Ann. §§ 33-15-212, 33-15-412, 33-21-204, 33-22-502.  If a 

policy was not delivered to Mrs. Dun, then Defendants cannot rely on language 

from an undelivered policy to support denial of coverage.  Id.; National Union Fire 

Ins. Co. of Pittsburgh, PA v. Xerox Corp., 2004 WL 2715603 (N.Y.Sup. 2004); 

Sims v. Ins. Unlimited, 669 S.2d 709, 711 (La. 1996); Foremost Ins. Co. v. Putzier, 
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627 P.2d 317, 311 (Idaho 1981); and, Espree v. Western Pioneer Ins. Co., 159 

Cal.App.2nd Supp. 875, 880-881 (Cal. 1958). 

Even if Defendants meet the burden of proving delivery of the “Specimen 

certificate” to Mrs. Dun, Defendants still owe the $100,000 accidental death 

benefit.  Terms of limitation or exclusion must be clear, unequivocal, and 

unambiguous. Truck Ins. Exchange v. Woldstad, 687 P.2d 1022, 1024-1025 (Mont. 

1984).  Lack of clarity and/or ambiguities in policies are strictly construed against 

the insurer and in favor of coverage. Id.; Wendell v. State Farm Mut. Auto. Ins. 

Co., 974 P. 2d 623, ¶ 14 (Mont. 1999); and, Leibrand v. Nat. Farmers Union, 889 

P.2d 1220, 1223 (Mont. 1995).  An insurance policy that does not define the term 

“accident” is ambiguous as a matter of law.  Wendell at ¶ 29.   

Further, where an insurer places various policy provisions in conflict, this 

can create an ambiguity and the interpretation which affords the most protection to 

the insured controls.  Deonier & Assoc. v. Paul Revere Life Ins., 9 P.3d 622, ¶ 49 

(Mont. 2000); Farmers Alliance Mut. Ins. Co. v. Holeman, 961 P.2d 114, ¶ 27 

(Mont. 1998); and, Keating v. Universal Underwriters Ins. Co., 320 P.2d 351, 356 

(Mont. 1958).  

Here, the enrollment form, the policy title, and the first sentence of the 

“Specimen certificate” clearly and unequivocally extend coverage for any 

accidental death.  Only on page three of the “Specimen certificate” do Defendants 
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purportedly find language to limit coverage.  Defendants’ interpretation of the 

language found on page three conflicts with the unequivocal grant of coverage 

found in the first sentence on the face page of the policy and the enrollment form.  

This attempted bait and switch tactic is deceptive, misleading and illegal.  Id.  

Obviously, a bait and switch such as this contradicts the reasonable expectation of 

the insured.  See, Hardy v. Progressive Specialty Insurance Co., 67 P. 3d 892.  ¶ 23 

(Mont. 2003).   

In addition, it is deceptive, misleading and/or illegal for an insurer to 

misrepresent pertinent facts or insurance policy provisions relating to coverages at 

issue.  §§ 33-18 Part 2, MCA.  It is deceptive, misleading and/or illegal for an 

insurer to misrepresent the name or title of an insurance policy or class of 

insurance policies from the true nature of the policy.  Id.  It is deceptive, 

misleading and/or illegal for an insurer to misrepresent the benefits, advantages, 

conditions, or terms of an insurance policy.  Id.  The law prohibits an insurer from 

holding out expectations of coverage with one hand and then take coverage away 

with the other.  Id.; See also, Marriot v. Pacific National Life Assurance Company, 

467 P.2d 981, 982-983 (Utah 1970).  An insurer may not avoid liability by utilizing 

bait and switch tactics.  Id.   

Finally, coverage for this accidental death benefit should be enforced under 

the theories of: reformation, promissory estoppel, equitable estoppel, inducement, 
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