


Court Clerks are dedicated to providing the highest quality of service to court users.  The well-known prohibition against providing “legal advice” is at times vague; you may have difficulty determining exactly what is permitted and what is not.  You are placed in the unenviable position of needing to provide court users with information, but stopping short of giving “legal advice”; the first is permitted and part of providing high quality service, and the latter is prohibited.  This Handbook is designed to provide you with guidelines to assist you in providing quality service to all court users.  

The United States Judiciary is founded upon the principles of equality, impartiality, and openness.  By focusing on these principles, you will be guided into providing the greatest service to the public.


FIRST PRINCIPLE:  EQUALITY.    All litigants must be treated fairly, equally, and with full access to the Courts.  The steady increase in the number of court users who represent themselves is well documented.  As the gatekeepers to the Courts, the increasing number of pro se litigants presents an ever-increasing burden on Court Clerks. You may work to strengthen equality in the Courts by explaining your extraordinary knowledge about court procedures, requirements, and practices.  

SECOND PRINCIPLE:  IMPARTIALITY. The Court should maintain its impartiality to the individual litigants and to the outcome of a particular case.  If the public is to believe that the Court is the forum for disputes to be fairly resolved, the public’s trust of the Court’s impartiality must be maintained.  You maintain impartiality by providing information to the court user and by providing information that you would give to either party.

THIRD PRINCIPLE:  OPENNESS.   In general, court proceedings are conducted in open.  An individual is permitted to participate in the proceedings of his or her case and the public is permitted to attend and to see first hand the Courts in operation.  However, openness requires more than the mere ability to be present in the courtroom.  It also requires that the participant and the public must be able to understand court proceedings.  You ensure the Court’s openness by assisting a user in understanding the court’s procedures for bringing a matter to the Court for resolution.

These general principals will guide you in providing comprehensive and easily understood information to court users.  

At times, a court user who requests information will actually be requesting legal advice.  In these situations it will be the best course of action to advise the user to consult with an attorney.  By explaining the rationale of the prohibition against legal advice you can reduce a user’s frustration and even anger about not having questions answered.

Many users are unfamiliar with court proceedings and the information that you are permitted to provide.  Questions may be phrased inappropriately,  it is your responsibility to listen carefully and determine the best way to provide assistance..  You will need to take the time to listen, understand, and explain the information that is requested.  You should strive to give the user the maximum amount of information possible.  


You will need to determine if the user is requesting a “how to” answer or a “should I” answer.  Telling someone “how to” do something is almost always appropriate.  Generally, you may not answer “should I” questions.  These questions involve analyzing a particular set of facts or recommending a particular course of action.  This is tantamount to providing legal advice and you must advise the user to seek the assistance of an attorney.  Even though you may have handled hundreds of similar situations, each case is unique and only an attorney may advise a particular course of action.  


The following are common situations that you will encounter.

1. Hiring a Lawyer.  The court user must make the decision as to whether she needs an attorney on her own.  You may explain that an individual is not required to have an attorney and may represent herself in court.  You may explain that as a pro se litigant they will be held to the same standard as an attorney.   Although you cannot refer an individual to a particular attorney or group of attorneys, you can provide an individual with contact information for legal service programs.  
2. Filing a Complaint.  You are obligated to provide information so that a user may bring a case to court.  However, you are not permitted to recommend the cause of action that a person should file, the remedies that a person should seek, the type or amount of damages a person seeks, or whether the case should be settled. 

3. Court Procedures.  You may recite routine court rules, procedures and administrative practices.  

4. Deadlines.  You can advise a client regarding the general rules for filing deadlines.  You can assist a user in understanding how to exclude weekends and holidays.  

5. Statute of Limitations.  Don’t attempt to explain statute of limitations.  These rules are very complicated and it is easy to give incorrect or misleading information.

6. Appeal.  You may provide an individual with general guidelines regarding filing deadlines for appeals.  You cannot recommend whether to appeal a particular decision or case.  You may provide an individual with the general timelines that must be used in appealing a case.  However, you cannot apply these timelines to an individual case.  

7. Legal Research.  You can inform a user where to find legal research materials.  You can explain where to find pertinent statutes or rules of procedures.  You cannot perform legal research for an individual.  You cannot explain how a particular law applies to an individual case.

Two helpful websites:  

http://www.lawlibrary.state.mt.us
http://www.montanalawhelp.org

8. Define Commonly Used Words.  You are permitted to provide definitions for commonly used legal terms.  It is helpful to have a legal dictionary available to the public.  

9. Public information.  You are permitted to provide any information contained in a case file that is public, including most court files.  You cannot provide information that is confidential or the outcome of a case before the information is officially released to the litigants or the public.

10. Forms.  You are permitted to direct a court user to the forms that are requested.  You may answer questions about how to complete the forms.  You can check the forms for completeness, including checking that the required blanks on the form are filled in, and for such items as signatures, required notarization, correct court information, and case numbers.

You cannot tell a court user what words to put on the forms.    

11. How to Conduct a Hearing or Trial.  You can provide general information as to the format of a hearing or trial.  You cannot provide specific questions to ask a witness or whether a particular witness will be needed at the hearing.  You can advise on the Rules of Evidence and how an individual may get a copy.

You cannot provide the specific techniques for getting evidence admitted.  You cannot recommend particular objections to use.

12. How To Set a Hearing.  You can provide a user with the information needed to set a case for hearing or trial.  You cannot recommend a particular course of action in the case.

13. Case Outcome.  You cannot predict a particular outcome to a case.  

14. Ex Parte Communication.  Ex Parte communications with the judge are to be avoided.  You should be cautious when a user requests to speak directly with the Judge.  Judges must avoid ex parte communications with litigants.  On occasion a litigant may have an emergency that needs to be brought to the Judge’s attention.  Most Courts will have procedures in place to resolve this issue.  It is best to reduce this matter in writing and submit this to the Judge.  The Judge will then make the decision on how to proceed.  
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