
OPINIONS OF THE ATTORNEY GENERAL 

In collecting cirv taxes and assessments, the county treasurer acts as an agent 
of the city. Stare ~ ret Wolf Point y, Mcfarlan, 78 Mom. 156, 252 P. 805 
(1927); 39 Op. Au'y Gen. No. 39 at 159 (1981). ln Mcfarlan, the Montana 
Supreme Coun noted that there is no statutory provision for remuneration of 
the county treasurer for his services in collecting and paying over to a city the 
taxes and assessments which the city authorities cause to be levied; the county 
treasurer is a public officer, paid by the public, and the Legislature has the 
power to include among the duties of the county treasurer the duty of 
collecting, remitting, and accounting for moneys due the city. See also furug 
~ rei. Cut Bank y, McNamer, 62 Mont. 490, 205 P. 951 (1922) (county 
treasurer has a duty to collect city t~ .. s and immediately account therefor to 
the city). 

It is true that the county treasurer is a ministerial officer, wilhour authority 
or her than that conferred on him by stature, either expressly or impliedly, and 
he is not required to perform any duties nor imposed by law. Rosebud 
County y, Smith, 92 Mont. 75, 9 P.2d 1071 (1932); 42 Op. Au'y Gen. No. 
117 (I 988). I conclude, how~'ver, that subsections (2) and (3) of seer ion 7· 
6·2111, MCA, rrquire the county rre.asurcr to break out the amounts received 
for the dry's special improvement district assessments as pan of his duty to 
render account to the city. 

THEREFORE, IT IS MY OPINION: 

A county trl!asurer, when remill.ing taxes ro a dry, must break out the 
amount received from taxpayers as payment for the city's special 
improvement dbtrict assessments. 

Sincerely, 

MARC RACICOT 
Attorney General 
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COURTS Selection of temporary substitute justices of peace; 
COURTS, JU!>IICE . Hours of business; 
JUSfiCES OF THE PEACE · Selection of temporary substitute justices; 
MONTANA CODE ANNOTATED Sections 3·10·102, 3-l0·208, 3·10·231, 3· 
10·234; 
OPINIONS OF THE ATIORNEY GENERAL · 42 Op. All'y Gen. No. 4 (1987). 
40 Op. Au'y Gen. No. 26 (1983) (overruled in part). 

HELD: 1. A justice of the peace has the authority to select his substitute 
during a temporary absence. If the justice is sick, disabled or 
absent and is unable ro call a substitute, the county 
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commissio rs are authorized to call in a subsriture. The justice•. 
or when &j)propriate, rhe county commissioners, must look to the 
following substi tution choices: (1) another justice, if available, 
(2) a city judge, or (3) a person from the list provided for in 
section 3-10-231(2), MCA. In the event a justice is on vacation 
or auending a training session, if there is no other jus rice in r hi' 
county then the justice, and not the county commiss.ioners, mu~r 
look to the same substitution choices as those listed above. 

2. A county is generally required to compensate a substitute justice 
of the peace. However, the substitute justice may elect to waive 
compensation. 

3. The office hours of a justice coun are set by the county 
commissioners, and during those hours the coun is always open 
for the transaction of business, such as the filing of court 
documents with the clerk. However, a justice of the peace is nor 
statutorily required to be present in justice coun during every 
hour the justice coun is open for business. Thus, a justice of the 
peace is nor precluded from acting as a city judge during the 
office hours of the justice coun. 40 Op. Au'y Gen. No. 26 ar 
100 (1983) is overruled as to holding number four, to the extent 
that it concludes that the board of county commissioners sets the 
hours of a justice of the pe.tce. 

December 18, 1989 

Mike Salvagni 
Gallatin County Anomey 
Law and Justice Center 
615 South 16th Avenue 
Bozeman MT 59715 

Dear Mr. Salvagni: 

You have requested my opinion on the following questions: 

1. Who has tne authority to select a substirute for the justice 
of the peace and is there a prescribed process for that 
selection? 

2. Is a county required to compensate a substitute justice of 
the peace? 

3. May a justice of the .,eace act as a city judge duri~og the 
hours that the justice coun is open for business? 
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Secrion 3-10·231, MCA, provides for appoinrment of subsrirute justices of the 
peace. It states: 

(1) Whenever a justice of the peace is disqualified from acting 
in any action because of the application of the supreme court's 
rules on disqualificauon and substitution of judges, subdivision 
1, 2, or 3, hr shall either transfer the action to another justice's 
court in the same county or call a justice from a neighboring 
county to preside in his behalf. 

(2} Withm 30 days of raking office, a justice of the peace 
shall provide a list of persons who are qualified to hold court in 
his place during a temporary absence when no other j ustice or 
city judge is available. The county commissioners shall 
administer rbe oath of office to each person on this list within 
the ensuing 30 days or as soon thereafter as possible. 

(3) Whenever a justice is sick, disabled, or absent, rhe jusrice 
may call in another justice, if there is one readily available, or 
a city judge or a person from the list provided for in subsection 
(2) to hold court for the absent judge until his rerum. lf the 
justice is unable ro call in a substitute, the county commissioners 
shall call in another justice, a city judge, or a person from the 
list provided for in subsection (2). 

( 4) During rhe time when a justice of the peace is on vacation 
or attending a training session, another 'ustice of the peace of 
the same county shall be authorized to handle matters that 
otherwise would be handled by the absent justice. When there 
is no o ther justice of the peace in the county, the justice of the 
peace may designate another person in the same manner as if 
the justice were sick or absent. 

(5) A justice of the peace of any county may hold the court 
of any other justice of the peace at his request . 

Portions of this statute were com rued in 40 Op. An'y Gen. No. 26 at 100 
(1983) but the statute has since been substantially amended by 19H5 Montana 
Laws, chapter 482, section I and, in any event, that opinion is not helpful in 
answering your first question. 

Section 3-10-231(3) and (4), MCA, distinguishes bcrv een rwo types of 
tempor.1ry absencf:'s .. unplanned absences and preplanncd absences. In the 
event of an unplanned absence, when a ju.~tice is sick, disabled or absent, the 
j usuce of the peace is authorized to select a substitute. If the justice is unable 
to caU in a substitute, one may be called in by the co1.1 1ty commissioners. 
§ 3 ·10·231(3). MCA. The justice, or when appropri te, thP county 
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cummi"iom•r.. m.,~ callsn .tnoth!'r JU'rin·, II th.·rt• '' nn•' rt• •. ulil~· m.ulahh ·~r 
,, c11y )Utl~t· ur ,, pt·r~on twm tht• lhr ol otht· t Ct•Jali ti,·J pt•r-;un' a"t•mhkJ hy 
tht• ju,ltn• ut th•• pt•a••· pur,u.mt to "'tlton .l 10 :n 1(;!). \1( A St•t• 4:.! Op. 
,,,,·~ c;,.n. :-; .. 4 11 <lf!7). 

l h•· word ,,h,,·nt in "'ction l I 0 231 (U, \-ICA dot·~ not indutlto \'iK<llion or 
.ltlt·ntl.lnn• at ..t rrasntng "''''""· ''"~'~' iht''' pn·planm•t.l temporal) i.th~em<'' 
.1re 'Jl<'t lilt all! coH •t•t.l tn ,,•runn l lU 2 ll( 4 1 \1CA \\'ht•n a ju,tin• I'> ahwnt 
du•• ro la<"alu n tlr .l!lt•n.tanc.• 111 a tratntn~ '•'"ton. a JU~tiet• ol th!' sam!' 
count} ,fl.,IJ ).)(' raii,•J tn unl•·" tht•t•' '' no urh,·r JU,Itcc• ul lht• Jl<'<l"· in tht• 
counr) In th.Jt t'\ t'nt till' JUsrin· rna) wkct .motht-r tu~:Kt'. if thert' •~ om• 
r••athl) ..11 .ulahlt•, !Jr a ut \ tutl;:C' or ..1 jl<·r.un from tht• h't pruvaJt·J fur in 
'l't'ti<m l liJ:.! l' (2), \K.A. I her,. j, nu prmi,inn ior tht• counr) 
C mmt,\IUnt'l' IO .apJl<Hnt ,J \UII\IIIUit' durin)( lht' 1\pt' (If olh\l•ncc• 

I ht•ret<;r,, I conclude I lk11 under '''CIIon l I 0 2.!1, ~lt.!\, a IU~IICI' of 1 h<' p.'ace 
h;" tht• prindl') <IUfh•>nl) lu wlt•.:t fU, ,uJ..,titult''- Junn~ h•mpur.ll)' .tbwnn•, 
In tht• • ·•·nt lht• JU,tan· " '""· Jl'•ilhlt·d, <.ll .• b ... ·nt <lJ' ! j, unahlt- tu ""II in a 
\Ul"IIIUI<', ""'' ma} b,• C".JIJ..d m I.!\ th•· count} t"ommi,~iun,·r.. lhl' JU~tin· or 
rh,• wunt} commt"iunc.·r. mu~r i<K•k ''' tht• follomnl: \Uh\illullon •huict''· (I l 
anotht·t JU'IItt' II lt\ailahlc.•. (2) a my JUJgt•, c•r (3) .1 qualified P•'r,un from thr 
'1,1 prmrJ"d I •r •n '•'c:tton l 10:! ll (2). ~ICA In tht• t'\!'nt tht.' ru.,tict• j., on 
\1<C~tuon or .ath'nJm~ n rrmmn!! "'''11m u tht•n- " no t1tht>r JUM .. t' an tht· 
(uunl\ th••n th•· JU'tltt' mu't IO<Jh w tht• ..umt• ,uh-.citution c·huict•,, 

You h,r\ <' .the. a'kt•J 11 ..1 count;. i~ r<'tiUHt•d ro comjl<·n,,att• J .. uh,tit utt· ju\tkc• 
Ol lht pt.\tet', ,md II il \Uh,IJIU t' )U\ItCt' mll} \\OJ \t' Hltnl'll'll.\iJtiOn St'Ciion .l 
10 214 \H"A r·ol'tt.lt•, 

\\'ht I'H '''f :1 )U\IIC" U! thf' pt'OJI<' or anotht•r p••NJII j, t';Jlii'J in 
to pr• '"'' <1\t't •h,•c.' >Uri of 'JU,IICt' unJc.·r l Ill .!ll, lh<' \t,llmg 
fll\lll<' w lllhl'r pt·r\lm ~h.tl h,• p.nJ ht, ot<'IU.JI ,mJ nctt•,.,.JI) 
tra>t '''~"'"""' ,,.. Jd'inr d .md prr.,ldt-d m 2 IH SOl through I. 
IIi 'lo! If th< d\llng JU~llcc.· ,, nvr .; JU'Il"' uf tht' pt•an· 
ro·tt'l\ln~ ,, \.!Jolr •• h•• 'l'l.l,l 1(\IJ t<'<<'l\t' \Uth compo·n,.IIIOtl ol'> 1~ 

p:r pt: !o: fht tmt ln\IJI\f I Th!' (ll't <>I anpl!·menllnjo! thl\ 
\r•c:ton t< a prt•fl< r h..tr;;t i.li:..llll.~l th•• CI'JUni} \\ ht•rt• thl' <OU~t '' 
hdd 

I ht• !Jnl(u.igc. ••f lht \ldllo't ' lnH'ffil!,b ht c l.:nf~ \ •ahh):d 11 a Cf•mpt·U'kllt' 
jj \U1J,IItl..'t ' \lito- ·' t!l' '"''llj:'JI U\ I 11• \ 'IIIII)( )I.J.\hH or lrlht r r• f\lln ffiU\1 

ht· patd ha' : ti r .l!'ual .tnd "'"'"·'.IT\ rr \t; , •renw'> ll th·· .ttllng JU'tt••· 
''not ·• U\~ t •• thl pt .. u.t t£Lrt•.!nl! J ~.jn he ~n .. u ._,-..u rt(t'l\e "'ulh 
(omp<•n .... •a-rr• o.i' rr"Jl< I ! I lht ' :11 • \ ,., d 

'lnu hJ\ 1 1..,.. ht J \•.hrl'lt I I .JI•• !U!• f'-' "·, '''" ,,,, ·., .r nght o 
CH!'llpi ... 1~111n • h. 1\\\ t I .til' .. h ''I ,, I'\ 1d rt•''' \1 B •1rrmnn J\\ 
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Sumt· court\ ha~•· h<•lJ thai. wht•n tht• cnmpen.-.uiun ,,j a puhlk nrticer j, Cixt•J 
by statui<•, tht• oftic:Pr cannot waivt• compPn~auon smn• ·~•c:h wuivt·r is 
contra!'} 111 puhlit puliq Glawy y, UniwJ ~tall''• 18;.> L .S. 59';, 6CIH (1901). 
Ali<'D v Cit.} (_JJ l.llwr<"nn·, 61 N 1..2d I.B. I :iS 36 as~. 1'1<15). I lcmt'vrr, 
<'Vl'n if Montana W<'rC' to llow that ruk it ha• lk't·n ht·ltl ttl h<· inapplic;thh• 
tu 'dt•put} olfict•r- ur nw who h'>ld' ollkt• at tht· ph·a~url' ol th<" appoin1i11g 
powt•t and ,,Jw rna}' ht• n·mu\t at any tunr. llml~;t'\ \ Da\it'"' County. 
148 ~.~.2J b117, >IJCJ 'Ky. Ct App. 194 I). 

t\ suh,titull' jU\liCI' t••mporaril}' huld\ offiet• .u tht• plt'li\Urt' of thC' J tct• of 
the peact> or C<>unty commts~ioncr.; whu muc.lt> the appomtnwnt , and may be 
n·mo\l('tl ar .Jn)" tim<', thPrrhy 'ati,f)"ing the• I !11tlge' rxct•ptiun. rhrn•for<'. I 
condudl' th;u under '''Ctum 3 10 2::14. \IKA, alrhou)lh tht• county i\ rt>quirrd 
to oll<'r wmpt·n,ation to a 'ubstituw ju,tiH• uf thP pt>an• rht• •ubsrirurr justicl' 
may ,.J,•ct ru waiw ,ud1 cumpt·n~iltiun 

Your final IJU< ''ion mnt't'm' wht•tht•r an t•lt ,,.d ju\IICI' of rht• pt·.Kr ma) act 
a\ '' city jud)W dunn)! the hour.; pn•scrilwd as offke hour~ for the justice's 
rnurt 

You point out thJr m mdc•r ICl n••olve this qut•suon, 11 mu't 
whC'thrr thl' hnurs of a ju<!ICI' of thr prucP art' prt•scrihl'tl 
I 02, MCA, prond~: 

ht' u<'H'rmint•d 
'><'ction J I 0 

When couns open. A ju~ticr's courr is aiWil}'~ open fur tht• 
II<Jn'·'' tiun ot hu''"''''· I'Xll'Jll on lt')l.JI hoi Jar., ,md nonjudil'ial 
d:t)\. 

Prinr to 19/U, welton :t Ill 21lH. MLA, <pt•cifically mandatt•d thc county 
CCJmffii\\lOIII'r.. lfl Jt•\lgOotl<' hour- of J JU\tiu• Of tht· pt'liCt', 

Offict> hnur-. In tht• n·,oluriun r.ru~1tling tor tht• -.tlary. thl' 
"unt~ •rnmi"iun••r, 'hall J,·,igndtt' tht• oltiu• h•>Ut\ I• t c·arh 

JU\Il!l' Oltit'<' hour• 'hall h<' Cl.nmt•n,ur.llt• \\llh tht• ,a].tl) 
fir> t\l.lo J (I mph."" addi'J J 

'I h<~t "'' uon, \\ hit'h \'"" ittnt·n.Jo d hj I ')K l ,\ loull.tn.J I '"'· 1 hiiflll't 492, 
"'lllllll I Ill>\', fiP 1\ idt"\ 

Offill hour; 
1un ·• •fr t 

In th•• r··"llullon pm\u.hng tor •h•· -.;,J.tl), rho• 
''"n•·r' 'h II dt">tgnall' tht• ••llitl hour' lot t':.th 

Cll(j.,• h•• '' ,h,tll h• lummo·n,urillo' \\llh tho• l'""" ' CIIUII 
,;~I,U'\' pr• t HJlotl I I mph""' ,J,JooJ I 

In on,rrutn); ,, 'rarut• I mmt ;m .. unll' hat tht l.c·xt,Jatu!l tnr•·mlt·,l tt. m.tk•· 
-.c m•· th.my,t tr1 tho l.n, It\ lldS\Iny, tl '>t•t• l~·nt\"ll \ (,! ~·t, 44 '>t Hptr 
)=;-:, N.! I' ..!J It>!\ ( 1')1'1.1 lhtr'JKr rht· I'I.'H .Jffil'nllm•·nt, tht• .q(i,Jatun• 
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clearly made a distincrion berween rh!' offici' hours of a jusricc\ court and rhc 
oflict' holll'<; of a jusrict•. Tht• I ?83 amrndmen• clarifies thar rhc counry 
commis\ioners ar(' ro Sl'l thl' orlice hours of rhe justice's court, nor rhe office 
hour; of rlw justict• This interprNarion partially ovt•rrules holding number 
four of 40 Op. Au'y Gen. No. 26 at I 00 ( 1983) which held rhar, under 
•ecrion 1 10 208, MCA, ''rhc office hours that must be kept by a justice of the 
peacl' arl' st•t by rhe count} collUTIIssioncrs:· 

Accon.hngly, I concludt• rhar the ufficc hours of rht> jusuu.• court musr be set 
by rhr coumy commissioners and thar thr JU~IIct•'s court must be open during 
rhos£' hour'> for the rran.sacrion of busines~, such as the fili ng of coun 
documt>nl~ v.~th tht• clerk, every day t'xcepr legal holir'1ys and nonjudicial 
days. I I0\1/t'ver, a jusrice oi I hi' pcact:' is nor starutoril} rnquirl'·~ 1 I ptucllt 
during the de~ignart>d officr hour; of the justice court. rhus, a jusrice of the 
pt·ace i• nor pr!'cluded from acting as a ciry judgt:' during tho office hours of 
JU~tiCC' cuurt. 

1 I miU FOHE. rr IS MY OPINION· 

I. A just icC' of thr peace has the authority 10 select his substi tute 
during u temporary ;~b~ence. If the justico.> i~ 'ick, disabled or 
absrnt and is unablr ro call a subsrirur!', the counry 
commissioners art> authonted to call in a sub~titutc. The ju· rice, 
or when appropriate, rht• county commissioners musr look to the 
following ~ub~litution choices: (I) anothrr juso•t', if available, 
(2) a city judge, or (3) a person from thc ltsr provided for in 
sccrirm 3 I 0-231(2), MCA. In the event a justiCI' is on vacation 
or ;llwnding a training session, if thert' is no other jus1ke in the 
cuunt1 thcn rhc jw.lic!', and not rht· county commissionrrs, must 
lorJk to tht· \arne \Ubsritulion choict•s as rhosc liMed abovc·. 

2. A county is gpm•rally rrctuirt•d 10 compcnsarr <1 suh~tirul<' juslicc 
of the prace. llowcvrr, the sub~titurr jusrin· may clccr to waive 
cnmpt•nsarion 

:~. Tht• Ollti'C' hou~ ol a justin· court arr WI by lht• county 
commb~iull ·~ •• md during rho~t· hours lh" cour i~ alw.sf\ opt·n 
for rht rransac11on or busmP~~. \Uch ~~ rht> ing of cuurt 
tlururnt•nt' w1•h rht clt'rk II•Jwt•wr, .t JU!>tin• of tht· f'I'Ul!' i~ nol 
'talui!Jnl>' rt'rlulrC'd ru bt• pn·-rnt sn JU'trcr wurt durin~: ewry 
huut '' · jlL\llt·• nmrt '' Jpt•n I< hu\im•" Thu' a ju\lin• nf rht• 
pt•acc is nul pn•duJt·d hom acuny a~ a nty judj.!t· durin~ rhc· 
ollin• hour~ of rht· fU\IICC' wurr 411 ()p All'~ <it·n No 2h ar 
I()() I I 'liB) 1\ ovt•rrult•d ll' to holdrng nur 1>t·t lour, lo lht t•xu·nl 
th.u 11 cunrludt·' 1har rht• lKJard of count} crHnmi,,iunt'r' ~<·h the 
huu~ nf .t fll\llrt' of tht' P'''llt'. 



OPII'. IO'iS 01-" TilE ATTOR!IiEY G F 'iERAI. 

Sinct>n•lv, 

MARC: RACICOI 
Anomey Gt•nrml 
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COUHTS Nrce~sary allrgmion~ in petifion for trmporary rrsrraining ordrr 
uml r section 40 4 121 (J). MCA, 
MONTANA COD!:. ANNOTA!f.D Srctions 27 19 20115). 40+121, 40-4 
123. 45·5·206( I )(b), 
MON I ANA f..AWS OF 1985 · Chapters 526. 700. 

I lf.L(). A prtition for injunctive rclirf under 'eel ion 40-4 12 I (3). MCA, 
musr allrge phys1cal abuse. hann, or bodily injury. 

Kt llh D. Hak<'r 
Custt•r County Anomey 
1010 Main 
Mile' City MT 59301 

Dear Mr. I faker: 

December 22, I QR9 

You havt• r!'CIUC!oted my opinion on the following que·tion: 

Mu~t there be physical abuse cOml"illed before d tt•mporary 
restraming order may be issut•d by a JUStiet• court under seer ion 
40-4 121(3), MCA? 

In 19RS tht• l.<'gi~lmurr <Jddressed thr i\;ur of domcsuc violrn. by cnacung 
two 'eparate pit!cn of legislation Senate Bill 449 (1985 M 11 f.aw~. ch. 
700) crcau•d and drtined the crimiMI offenw of dnmc,tic ahuS<', codified at 
wuion 45 5 :.!06. MCA, and amc.>nded crinunal procedure ~tatute~ concerning 
arre~1 and bail flouse Bill 310 (19!15 Mont. Laws, ch. 526) aml'ndcd SWIUti'S 
10 lulc' 27 and 4() of tht• Montam• Codt> \nnutatt•d \O a\ tu pt•rmit certain 
o~bu\<'d family • .md hou~rhold m••mbcf\ 10 ub1ain St•lf wlp 11•mpumry 
rt•,training ordrr' • .md preliminary injuncliom. !>1'1• §§ 27 19 201. 27 19 ·315, 
27 IIJ.J 16. 40 4 21 , MCA. I lou~(' !Jill J I 0 ahr prov1dt'd for municipal and 
JU'Iin• wu1 ,un,Jiuiun w ht•ar and i\\Ut' th<> proH•ctivt· urders. In 1989 thr 
I ··~i,luturt• ntt•m.ll'd thi' liVII JUmd~elmn In otr wurt~. § 40 4 12:J, MC.A. 

Yuur inttun; """ m p;.lrl I rum iln appilrt·nl ilmhiguit) crrau·d h} wctiuru. 27 
19 201(5) ,mtl 40 ·1 121{3), MC:A '>t•(Uun 27 19 201(5J. MCA, pruvidt ·~ thm 
,m IOJIIn<"tion nrtlt•r may ht· l(rantt·t.l whPn 11 .tppt•ar' tht• appl1cam ha' 
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