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electors, who by definition have already registered. One cannot be an elector 
under section 13·1-1 01(6), MCA. unless one is registered to vote. 

THEREFORE, IT IS MY OPINION: 

An elector nominating a candidate for a school trustee position under 
secrion 20-3-305(2), MCA, must be registered to vote at the time the 
nominating petition is filed. 

Sincerely, 

MARC RACICOT 
Attorney General 
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HOUSING, BOARD OF - Certain records subject to public disclosure; 
PRIVACY - Certain records held by Board of Housing subject to public 
disclosure; 
RIGHT TO KNOW - Certain recorJs held by Board of Housing subject to 
public disclosure; 
MONTANA CODE ANNOTATED- Sections 2-15-1814, 15-30-303, 90-6-101 to 
90·6·127; 
MONTANA CONSTITUTION -Article II, sections 9, 10; 
OPfNIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. No. 64 (1988), 
39 Op. Att'y Gen. No. 17 (1981 ), 38 Op. Att'y Gen. No. 109 (1980), 38 Op. 
Att'y Gen. No. 1 (1979), 37 Op. Au'y Gen. No. 107 (1978). 

HELD: The "Buyer's Affidavit and Certification" subrniued to the Board 
of Housing pursuant to the Mongage Credit Certificate Program 
is subject to public disclosure. 

David L. Jackson 
Montana Board of Housing 
203 Nonh Ewing 
Helena MT 59601·1300 

Dear Mr. Jackson: 

July 20, 1989 

You have requested my opinion on bt>half of thl' Montana Bnard of Housing 
on the following question: 
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Does a mortgagor's right of privacy prohibit public disclosure of 
documents contained in the mortgagor's loan file which is 
maintained by the Montana Board of Housing? 

Your question arises because of the Mortgage Credit Certificate (MCC) 
program, which is administered by the Board of Housing (Board). The MCC 
program is .1vailable to qualifying individuals who obtain a mortgage loan 
(conventional, FHA, VA. or other) to purchase a home. Persons who qualify 
under the program are entitled to credit a portion of their mortgage loan 
aSl"ainst their federal income taxes. 

Application for membership in the MCC program requires the mongagor 
(borrower) to complete a ''Buyer's Atlidavit and Cenification'' form. The form 
requires personal financial infvrmauon concerning the house being purchased 
and the borrower's annual household income. This information is pertinent 
10 the MCC program because the requirements for membership include limits 
on annual income and purchase price of the house. Anmher requirement is 
that the borrower occupy the house as his primary residence. Persons who 
complete and sign the Buyer's Affidavit and Certification form acknowledge 
that any material misstatements made by them will subject rhem to federal 
criminal prosecution as weU as revocation of their MCC cen'' ' cate. 

Cenain federal agencies have reason to believe that some MCC members have 
not been complying with the requirements of the program, and have requested 
copies of rhe members' Buyer's Affidavit and Certification forms in order to 
verify compliance or noncompliance. 

Your question is whether the Buyer's Affidavit and Certification forms 
constitute public information or whether the members' individual right of 
privacy precludes disclosure of the doct·ments. 

Initially it should be noted that the Montana Board (Jf Housing is a state 
agency, with powers, functions and duties established by statute. §§ 2-15-
1814, 90-6-101 to 127, MCA. There are no express statutory provisions that 
make any information obtained hy the Board confidential or otherwise 
immune from public access. Therefore, the status of the documents in 
quesrir· must be analyzed under Montana's right to know and privacy 
provistons, Article ll, sections 9 and 10 of the Mo tana Constitution. 

Each Montanan's "right to know'' is guarant~d by Anicle ll, section 9 of the 
Montana Constitution, which states: 

No person shall be deprived d the right to examine documents 
or to observe the deliberations of all public bodies or agencies 
of state government and its subdivisions, except in cases in 
which the demand of individual privacy clearly exceeds the 
merits of public disclosure. 
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The right of individual privacy referred to in this section is guar.uueed by 
Article II, section 10 of the Montana Constitution, which states: 

The right of individual privacy is essential tO the well-being of 
a free society and shall not be infringed without the showing of 
a compelling state imerest. 

Opinions of the Montana Supreme Court and the Montana Anomey General 
have spoken of the need to reconcile these two right~. The Constitution 
reqwres that a potential conflict between the public's tight to know and an 
individual's right of privacy be resolved by applying t- balancing test. 42 Op. 
Atr'y r::en. No. 64 (1988). The following balancing rest for dealing with these 
questions has been developed: 

(1) [D]etennining whet her a matter of individual privacy is 
involved, 

(2) determining the demands Clf that priva~y and the merits 
of publicly disclosing the information at issue, and 

(3) deciding whether the demand of individual privacy clearly 
outweighs the demand of public disclosure. [Emph<~sis in 
original.] 

42 Op. Atl'y Gen. No. 64 ( 1988). ~ also Missoulian J!.t Board 2f Regents, 
207 Mont. 513, 522, 527, 675 P.2d 962, 967, 970 (1983) It is the duty of 
each agency, when asked to disclose information, t'l apply these s•eps and 
make an independent determination within the ,. idelines of the law, subject 
to judicial review. 38 Op. Att'y Gen. No. 109 Jt 375, 376 (1980). It is 
useful, however, to examine legal precedent in determining and weighing the 
merits of privacy or disclosure. 

The Montana Supreme Court has spoken several rimes of a person's subjective 
expe<:tation of privacy and whether society considers that expectation 
reasonable. Belth Y. Bennett, 44 St. Rptr. 1133, 740 P.2d 638, 642 (1987); 
Missoulian J!.t Board of Regents, 675 P.2d at 9o7-68; Montana Human Rights 
Division J!.t Y.J:y of Bi1lings, 199 Mont. 434, 649 P.2d 1283, 1287 (1982). 
While there are no set guidelines for the determination of whether a mattPr 
of individual privacy is involved, Opinions of the Allomey General have he1d 
that informauon which reveals facts con~oL'rning personal aspects of the 
individual's life necessarily involve individual privacy. 42 Op. Att'y Gen. 
No. 64 (1988), 38 Op. Att'y Gen. No. I at 1, 4 ( 1979). Information 
concerning commercial matters may or may not constitute private information, 
depending in pan on rhe nature of the information. 38 Op. Atr'y Gen. No. I 
at I (1978). 
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rhe right or pri"<I~Y IS nm easily defined wuh prt>CI~IOn. 37 Op. All'y (,en. 
No. I 07 . I 400 ( 1978). !he Supremt• Coun of Wa~hangwn ha~ utilitt>d tht• 
pmac:y \landard of the Rl-:>lilh mem (l:>ecrmd) of Ions !I 652[) at 383 ( 1977) 
m analyL.ing the md1vidtwl nght of pnvaq. Ht•arst eornoratjon l!: l!opm:, 580 
P 2d 24o (Wa~r, 1978) 111l' Rest.lll'mt>nl lirruts the disclosurt> of any private 
mauer that "would IX' lughly oflensiv(· 10 a reasonable person and ... is nor 
ol legttimatt• conct'm lo tht• public E)(ilmple~ citt>d are "[>]C)(UJI relation> . 
lam1ly quarrels, many unpleasant or dt\grnceful or humiliaung illnesses, mo:.t 
intimate pt•rsonal leners. must detaih of a man·~ life an hi~ home, and somt' 
of Ius past lustor) that ht• would rather forget R<')tatement at 383. Hearst 
at 253. cr. 37 Op. Att'v C.t'n. No. 107 at 460 (1978) (pvvacy protects facts 
ahout an mdt\.idual's an11udt><., belwls. bt>ha\ior and ·ther r~rsonal ilSpt'CIS of 
that 1nd:vidual\ hft') An indi\'idual's pt>rsonal tncomc has long been 
rrcognit.l'd a\ a ma11er of persona. prh'I!C) ~ 26 U.S C. § 6103 (income lax 
returns are confidential),§ IS 30 303, MCA ('tate mcomt' tax information is 
conJidt•nuaJ), Applicataun of Nichola\, 458 N.Y.S.2d 858, 85'} (N.Y. Supp 
1983) (NcY. York has dedarl'd information pt>naining to pt>rsonal income a 
mallt'r ot pt•rsonal pnvar.:y J. 

The Bu.,ds Affidavit and Certtficauon contains the purchase price of the 
res1denct.> o~nd the borrower·~ annual hou!>ehold inc.:omt' lu addressing the first 
step of the lest 11 tS m} opm10n that m thiS con!t>xt tht: purchast' pncc of the 
house presents miTUmal pri\'acy demand!>. ~ J9 Op. Au'v Gen. No. 17 at 62 
(1981 l (} the othl. hand. I conclude that a statement of the borro,,er's 
annual household mcumt' i~ a matter of ind1vidual privacy. Whl'l" the 
borrowrr ~u'•mm thl' financial mfonnauon to the Board he has an 
expectallon that tht• truormati<m ~Aill be Ul.ed b; the adrntnisrenng agency for 
pUf!lO"·I.'!> ol th !I.KC: progr.tm, liul th .. l 11 v•1ll not bt> dJ:.clo!>t>d to thl' gl.'neral 
pubh< 

Thr ne'(t ~tep ul tht• It''' ~ 10 dt•tcmunc the comparauve demands of 
indi\ldUdl pri\ Ir~ .md tht' Jr.l'nt~ ol pubhc disdo,un• Althouyh information 
pena;nmg tn per.onal incomt• IS a maner of tnJi\idual pri\iiC) tha privacy 
mtl'n'St .~ nf'ct•ssan.y J1mm1~hcd "'hE'n thr md1\1dual submi1' the informawm 
t 1 he- Soard o f Hou,ing lnr th.- \ICC program I hi' Board of lfou5mg 
n•qui•"' tho iinanctal intt.rmanon Hdn 10 Jrll•rmmt• digibility tel 
pamcrp;,lt• 111 rht' progmm Onn· csn MCC ccnificatr I\ i\Sul.'d, tht• inform<tlion 
'ent><. to documt•nt tht' d .. ca~ton of tht• noard, and smcl' the borrower '' 
n•quin•d to comt~l~ wuh tht• rcqu1rem<'nt' ul tht' program .m a continuou\ 
'''1\1,, the mlormarinn :tl'o "<'!'\~as fi ba''' tr,r crnfirmin~ compliance. lhus, 

•n 'ul>m"'wn 1 thr B '"rd, tht• mlurmo~IJun I' mit ~ralt-.1 antu d 

r;uwmm .. mal tunwor: that dirt•ctl~ ht n••ht~ tht• l><lrrowt>r. •md hi' <Jhjt•cti\l' 
t'XJW<tanun or pn'··•"i ~~ tht·rt-b\ rt·durt-d 

In comp.lrt'i<JO, th• pubhc h;., <1 'ub,:anuo~l Lnt<'rt''' ., '!'nl)1ng Cl•nunut··J 
comphunu• ol MC< lMtlrup.tnt'. '""'' tho progro~m m~CJht·~ tho pubhc 
trt'a'U.')' l'uhht dl'l<:bsur. I' un udJ,•d "''t'~ard 10 a\surt• rl,.u tht• ll!..ard 
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adminbters the MCC P• •gram propt"rly and tha t participant~ comply \\llh the 
program's requirl'ments. 

In addressi. ~ the third step of the three pan test, the gl'neral rule is that 
govcrnmPnt recur .Is must h<' open to the public, wirh thl' bunlrn placed upon 
rhe c-ustodian of the.> rl'cords to affirmativC'ly show that the dl'mand$ of 
tndllndual privacy c:learly outweigh the merits of public disclosurl'. 37 Op. 
Att'y Gen. No. 107 at 4 (1978). I ~ondude that the dC'mamh r ndivic.lual 
privacy do not outweigh the merits of public dasclosure of the Buy• 1 s Affidavit 
and Certification. 

THEREFORE, IT IS MY OPINIO'~: 

The "Buyer's Affidavit and Certification" submmed to the Board of 
Housing pursuant 10 thC' Mongage Credit Certificate Program i!> suhjt•ct 
to public disdosun·. 

SinccrE"ly, 

MARC 'lACICOT 
Allomry C:t•m•ral 

VOLUME NO. 43 OPINION NO. 26 

CI'TII:.S AND TOWNS Relationship of county subdivision review authority and 
I!Xtnllt'rritorial plat n•VJew power of munidpality; 
COUNT!F.S Relationship of county subdavision revirw authority and 
extratt•rritorial plat review power of municipality. 
COUNTY GOVERNMEN"I Rdationshap of counry subdi\ision revirw authomy 
and extratt'rritorial plat n•\it'w powt'r or municipality; 
I A"JD US!:. Relucioru.htp of county ~ubdavisaon revww authority and 
xtnll<'rntorial plat ·view pow..r of municipalit}, 

LOCAL GOVERNMENT · Relatioru.hip of county subdivhion n'\'ic•w authority 
and extratem•onal plar rrvie\\ powt•r or municipality; 
SUBDIVISION AND PLA ITINC.. ACr Reldtion~h p of county suhdavision 
rc\ie"' authority and PXtr.Jtcmtonal plill revu:>w ro\1\(•r ol murucipality, 
MON lANA COOl- ANNO! AH.D '>toctwns 7 1-4111. 7 l 4444, 76 2 J I 0 to 
7b 2 'JI:l, 7b 3 101 to 76-31114, 76 'i 6()1 

I(U,()• 1ht board ol c >unly mmmt\'lunt·rs ha~ fanal <.tuthnrit; to 
.tpprow 'uhdtVJ\IOn\ rhat are 11\tthtn the three malt· att•a 
amrnedtatl'l} uu"adt· tht corporat r limll~ cl tht· clly \\hen the• nty 
h;;~o .t c·ommi'"" " manil~t·r lurm ul jo;OVPI'nmt•nt. 
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