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A counry plaiU'Iing board may not be designated to scrvc as the county 
zoning commission. llowcvcr, members of one board may serve as 
members of !:he other so long as they meet the statutory requirements 
for membership of each board. 

Smccrcly, 

MARC RACICOT 
Anomey General 
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COUNTIES · Priority of lelinqucnt tax liens over security inlt-rcsls in person:ll 
pro perry; 
LIENS Priority of delinquent tax liens over security intercsls in personal 
pro perry; 
PROPERTY, PERSONAL . Priority of delinquent tax liens over securiry interesls 
in personal property; 
REVENUE, DEPARTMENT or • Priority of delinquent tax Hens over securi ty 
interesls in personal propeny; 
TAXATION AND REVENUE Priori1y of delinquenl tax liens over securi1y 
interests in personal property; 
MONTANA CODE ANNOTATED · Section 15·16·402(1); 
OPINIONS Or THE AnORNEY GENERAl.. · 42 Op. An'y Gen. No. 95 (1988), 
40 Op. Alt'y Gen. No. 80 ( 1984). 38 Op. An'y Gen. No. 6 (1979). 

HEI..D: When personal prope11y is subject 10 a delinquent 1ax lien, a 
coun1y is not required 10 lender payment 10 a person having a 
sc.>curity interest in 1he personal propeny before seizing and 
selling such properry. 

June I, 1989 
J . Allen Bradst- w 
Granile Counry Allomey 
P.O. Box 490 
Philipsburg M f 59858 

Dear Mr. Bradshaw: 

You havC' rc\JUL'Sicd my opinion on a qucMion I luJvp phnsed as follows: 

When JX'rsonal property is subject to a dC'linquE'nt tax lien, i' a 
county rt'quirrd to tender payml'nl 10 a ptrson having a security 
intcresl in the personal property before seiLing and selling the 
propeny? 
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It is my opinion that counries are not required to tender payment to such 
secured parties before selling personal property subject to delinquenr tax liens 
because tax liens on personal property are superior to all other liens. 

Montana law expressly confers priority of tax liens on personal property. 
Section 15·16-402(1 ), MCA, provides: 

Every tax due upon personal property is a prior lien upon any 
or all of such property, which lien shall have precedence over 
any other lien, claim, or demand upon such property[.] 

This statute, which has substantially the same pertinent language now as it 
had in 1963, was discussed in United~ y_. Christensen, 218 F. Supp. 722 
(D. Mom. 1963). That court concluded: 

"It cannot be inferred that the lien for personal taxes *** was 
intended to be subordinate to all prior private liens because the 
legislature failed to say that it should be deemed paramount. On 
the contrary, considering the character of the obligation and the 
dignity usually accorded to such liens, in public estimation, and 
above all, considering the necessity which exists for giving them 
priority in order that the public revenues may be promptly and 
faithfully collected, we conclude that the inference should be that 
rhe lien was intended by the legislature to be superior ro all 
liens, prior or subsequem, claimed by individuals, and that 
nothing should be allowed to overcome this inference bur a plain 
expression of a different purpose found in the statute itself." 

United States y_. Christensen, 218 F. Supp. at 726·27, citing State ~ rei. 
Malon v. ~ Q[ Commissioners. 89 Mont. 37 at 77·78, 296 P. 1 at 12 
(1930). See also 42 Op. Art'y Gen. No. 95 (1988), 40 Op. Art'y Gen. No. 80 
at 320 (1984), 38 Op. Att'y Gen. No. 6 at 16 (1979). 

THEREFORE, 1 f IS MY OPINION: 

When personal property is subject to a delinquent tax lien, a county ts 
not required to tender payment t<. person having a security interest 
in the personal property before seizing and selling such property. 

Sincerely, 

MARC RACICOT 
Anomey General 




