
OPINIONS OF THE ATTORNE'f c;ENERAL 

analysis, the f i r s t tract io "wholly surrounded" 
b~cau~c. as to all sides bordered by land, it is 
surrounded by the mun. ipality . The applicability c- f 
s<!ction 7-~-~501, ~IC'A, is not vitiated by the l ake' o 
presence on th~ r~maining side since all land acces s to 
the parcel must be through the municipality. 

ln contrast, t he second parcel is not "wholly 
surr ounded ." 1\cccss to lht> parcel iF. pe>ssible from the 
red J roud • s st,.tion grounds , and those grounds arc not 
~urrounded by the municipality . Uecause of this access , 
i t 1 unn~ccsoary for me to address the issuP c-f whether 
the railroad right-of-way, inso far a s it is used 
N:c-lusively for trackage, is "a street or o ther 
roadway ••. or a str ip of unplatted land too narrow o r 
too small to be platt ed," whi~h may be ignored for 
purpo~es of contigu1ty under ~ ~tlon 7 - ~-4 ~04 , MCA. 

1'11LRI:FORE , IT TS MY OPINION : 

A parcel of land is "wholly surroundPd " 
s~ct1on 7- . -4 501, MCA, wh.:n access may be 
only by crn~sin~ through the municipality. 

under 
gai ned 

Very truly yours , 

MlK£ CREELY 
Attorre~ C'c-nrral 

VOLUME NO . 42 OI'JNION NO. 42 

CORPORATlC\N!' l'pplicati on of open meeting law 
privatt> .-orpnr.ltlon that has contract Wl. t h s t ate 
op.:rate ann maintain state propPrt y ; 

to 
lO 

HISTORICAL SOCIETY Duty to maintain preserve 
property whic-h ir owns; 
lilS'l'ORlCAL SOCIETY Power too contract with pnvate 
pi'"trty; 
OPf.tl m:ETINGS Appl1cation of OPl·n niCUtl.nl) l IIW 
pr lvate corporat1on that ha~ contract with state 
op.:rdtv and mnint~in sta te property; 

t.o 
to 

PPC\Prr1'Y, PUBLIC - Application of op•n ro<>eling law t o 
private corporation th.. . ha!. <'C•ntJ <tCt with state to 
np~ ratc and maintain s tatr prope r ty ; 
PRO!'I::I~T\', STATE - Application of op"n mt:eting law to 
privdtu corpora tiOn th .. L h ,\,: contrilct wi t h state t o 
0\Jt.:TiiU'! ann mi'intain stat e property; 
1-:0NTAN/\ COP!; MINO'l'IITEU Sections 2-3- 201, ~-~-~03. 
22- 2- 305 , 22-3-101, 72-lG- 4< 5 l o 72-16-450; 
MONTANA CONSTITUTION - Art icle II, section 9; 
OPINIONS OF TfiE /\'!'TORNEY GENEI<Al. - 37 Op . t.tt ' y Grn. No . 
170 (1978). 
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HELD: 

OPINIONS or THE ATTORNEY G£NEJlM, 

The Oi\lv Mansion Preservation Trust is a 
puhll c- bcx!y wiclun the meaning o! the open 
meeting law as it is performing a public 
function and is rP,..,., i. vin<J funds genera ted by 
publir property. 

3 December 1987 

John 1·1. Rob1nson 
r nvi\ lll County Attorney 
Ravalll County Courthouse 
HamJ.hon H'f 590~0 

Dear Mr. Robinnon: 

You requ,>sted my op1n1on r ega rd1ng the fol lowing 
OUf'StlOn: 

Is a priv a te corporation that has contracted 
w1. th the sta tf' tn rP.st.ore und preserve 
state-own~d property sub)ecc co che open 
meeting law standards set forth in sect ion 
:l-3-~03 , MCA? 

The Marcus Daly mansion and the 40 a cres on which it is 
1 Clcl\t<'d ncar llatnl.l ton, Mont ana, were deeded to the 
Montana Historical foocicty 011 DE!cember 31, 1986. The 
prope rty ,. . .,s t.ransfered pursuant to sections 7~-H -445 
to 450, MCA, wh1.ch <>ll<>w lran!'fers in k1.nd to the 
HiFtorl.ca! Socl.ety. On that same date, an agreement was 
f'ntercd into by the Histor1cal Societ y , the Valley 
Commun1ty 1\r t s Council of Hamilton (hf'rcinafter Arts 
Council I, and the Daly ~\ans ion PrP&rrvati(ln Trust, 
1 nC'Orporal.c:d (hereinafter Trust) . The agrermcnt 
provides for the restoration i\nc pn:servatl.on of the 
Hdnsl.on by the Arts Council and thP Trust. lt state in 
pdrl: 

The Council through the Trust ~~ wrll as in 
1ts own rtght, do~s h~r~by accept responsibi
llty for th~ op<' r atior., stabili7. ation and 
rPst l'rat~on of th~ property kno"'n as \.he Daly 
!'lan11ion located in P~valli Coun~y . ~lontana. 

The Council through the Trust, and the Trus t 
it f'P!' "hen form<!d in acceptlng th~s ro::sponsi
bility, does agree to: 



OPINIONS OF Til£ ATTORNEY Ct."NCI\hL 

11 ll"ist· ... unc'!r hy: 
~1 ~onducting tour~ 
hi org .. n1z1ng s pecial events and other 

promotior.~ 

cl planning comm~rcial act1v1ties in 
ke<'p i no with the sp•·cidl covenants 
11pplicnbl~> to tho> buil<llng and its 
grounds 

d) a pply ng for locAl, state and 
nat1onal grants, dona t ions and other 
crad it~on.Jl chann<'l s of fundi nq. 

:n Haintain daily operational procedures and 
provide : 
a) security 
b) insurance 
c) advertising 
d) s taffing 
~~ m11intenance 
~~ financial reports on a qua rterly 

b<ol:is wh1ch shall be provided t o the 
!'C'rl<>ty 

al general ly accept ed commercial 
procedures 

hi Notwithst3nding nnythinq contained 
here in to the contrary, no work 
includirq maintenar.ce, shall be done 
wh1c h alters the fabric of any 
s tructure on the real property 
wlthout. the written concurrence of 
the Society and provi ded !urthl'r 
that all work when authorized shall 
be done in accordance w1th Zrcrrtary 
of In terior Standard for Historic 
Structures. 

3) Stabilization procedures for 111 o f the 
buildings o1d grounds by: 
al seeking pro fc :;sinnal architecture: ! , 

engineering and contracting he l p 
b) funding all matl'rial and labor costs 
c) se~king in-kind and donated labor 

wh~r~ cv~r p~~s ible. 

4 ) Establishing long term goals for the 
resto ration o[ the bnildin~s, grounds and 
gardens. 

8) The Council through tho. Trust 11nrt the 
Trust nself when formed agrees to work 
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clnsely with and ac-c.,pt dlr..,ct ton Lrom 
the ront~n~ llisto~tc.1l Society. 

The agreement J>rovido!s that tho: "Trust shall be form .. ll) 
orgnniz.;d ar,c.! qual~lied under all ~ tate and fedt>ral la>l!: 
to pcrtorm tlu ot:.'ia<'tiC\ns hen•in outlint'd ." lifter lhe 
aqreernent wa s <>nt<>rrrl into th~< Trust was organ~zed as a 
priv~t~ non1'r~f1t corpo ration. 

Mont.lnu' s open meetinq statute i!< C"C'PYtc•nsive with the 
constitut ional right 1.0 know. f\c>th must be considered 
>:here there ~s a qu••stion of the tl<Jht to attc•nd a 
m~etlna wherein mntters nr p •.tc lntcrest are allegedly 
b~tnq discussed. 37 Op . Att 'y GE'r . t:n . 170 at 719 
( 197C I. 

Article 11, sect1on 9 ot the ~:ontana Constitution 
provide s: 

No person shall be deprlVI!d of the riqht tCI 
.:xrunin,• documents or to observe the 
d..,l ~bera tions oi all public bodies C\ r aaencies 
o! state government and its subdivisions, 
exc~pt in cac~ in wh1 ~h the demand n f 
individual pr acy clearly exce ,•c!~: th<· merits 
of public disc osure. 

R~!evnnL Mont~na s tatutes also sttongly !~vor open 
M<'etings of qovernmental bodies. S<.•C t 1.00 2- 3-201. MCA, 
stat~s lhat lt " is the intent o f thi~ part that a c t1ons 
and del1berat1ons or all public ngencies shall he 
ronducted openly ." Sect~on Z- 3- :0J , MCA, provides: 

Ill All me"tings of public- or govt-rnmenta l 
bodies. boards, burrau~. commiss1ons, agenc~es 
of th•• sti\tc , or any pol1t1cal subd.t.v.1.s1on o! 
the stat•· or organiza tlons o r aaenci es 
suppor ted in whole or 1n parl by ubllr funds 
or expend.ng pub!1c tunds must be open to the 
pub he. 

Th~ corporation involvrd here was not crcat~d by o r as a 
governmental body. However, given the ct r cumstances 
under wh~.:h lt "'as formed, the nature or thr Tr ust must 
be e xamined. 

The State of ~lantana has the power to contract \•i ~h 
privat• 'rties for the per!ormance o f some activities. 
ln thi .:~se n rt11te agency, the Historical Societ y , 
contracl.ud with two private part~es . The Historical 
SociPty , accordtng to section 22-J-101 , MC/1, was created 
:or. amon<; other things, "the acquisition, perservation, 
and protection o! historical places and the 
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custody, mainte'lance, and opera lion of historical 
pl nr<'s." Here the Hintorir.ll Societ y contracted with 
tht: 1'rut:t for t 'le restoration, pres<'rv;,tion, and general 
operation of p opt:rty which it now I'>Wns. The agreement 
provides Lhut in do1ng so, the Trust must m:~intain a 
working rel:~tlonship with the llit;corical Society; the 
Trust is L0 accept direc•ion from thr Historical 
soc1cty . 

The nature or the conLrnct: in t:hifl case is unique . The 
lli storl Cill fociut:y arguably has the duty to maintain and 
preserve property which it owns . lt also has tht: powt: r 
to contract with private p;,rties for the perform~ncc of 
those activitic.;. nnt in ro doing, it does not lose all 
power and n•!"ponc~bili ty with regard to the property. 
Conversely, tho Trust , as a private entity , has not 
'J<li n· ·d a 11 power over the propPr ty. 

One 01 the duties stated in thP agreement l s t o conduct 
tr,ur:.. of the Duly Mansion property . The Trust collects 
n l"" for such tours . According to th agreement, t he 
Trust is also to plan "commercial activities" rega r ding 
lhe property and to apply for grant!>, ch nations, and 
other funding. Flnally, it is to k evp all funds 
"generat~rl or received by the Valley Community Arts 
Council or the Da\y Mansj0n rrc:;crvation Trust" and use 
them for lhe "perpetuation of the Daly ~!ansiN and 
related grounds." Thus, in per forming du·ties pursuant 
Lo thl'! agrr>rment, the Trust is allowed to keep muneys 
generated by the promot j 0n, viewing, and enjoymenl of 
st:~tc property. 

This interpl~y o! private anrl public fur tions leads me 
to thP. ronclusion that the Trust is acting as a public 
body within the intendment of Article II, section 9 of 
the Nontanil Constitution and section 2-3 - 203, MCA. 
Although this issue hils not a r isen in Montana , courts in 
other sta t Ps have determined the applicability of open 
mee t ing laws based on such fac t ors as the funding, 
membership , and public or nonpubl ic na t ure of an 
association ' s functions and activities . See Runerjager 
v. Dixie Electric Membership Corporation, 4J4 So . 2d S90 
(La . Ct. App. 1983) (corporation thac rece1ves no public 
funds and that is not involved in a direct governmental 
!unction is not a public body within open meeting law 
definition); Seghers v . Community Advancement, Inc., 357 
!:o. 2d 626 fl.a. Ct. App . l978) (corpor ation orgiiiTzPd to 
perform govPrnmrntal function supported by tax-deriv ed 
funds, is sub)cct to open meet•ng law); Perlongo v . Iron 
River Cooperative TV Antenna Corporation, 332 N.W. 2d-soi 
(Mich . Ct . App. 1983) (culporati~n g ven a nonexclusive 
franC'hice to operate within a city is not subject to 
open meeting law); Coun.cr-Jo11rnal and Louisville Times 
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Company v. University ~ t .ouisville Board of !!ust ees, 
5% S. W. 2d J74 (Ky. Ct. App . T9'f'"" (un.lversity 
foundation must hold open meetings as l ong as bylaws 
rcquirr quorum of the members of a public agt~ncy) . 

My conclusion that the met~tings or: the private 
corporation i1 volved here are subject to the open 
meeting la" o£ ~lontana does not preclude a difft>rPnt 
conclusion where a corporation is involv ed in 
nongovernmcntill ilct i vi ties. Here the Trust's !unctions 
and activities nvolvc st~te-owned property and 
the r efore it:s operations are permt>att>cl "ith ::;tote 
concerns . The public ' s right to k row requires that the 
Trnst':.. meeti ngs be subject t o the open meeting law . 

THEREFORE, IT IS MY OPINION: 

ThL Daly Mansion PreservatiOJ. Trunt is ll public 
body W' thin the meaning of the open mPPting law as 
11: LS performing a public function and is rece i ving 
fun~~ generated by public property. 

Very truly yours, 

r~H'F. C.RF.CLY 
httorney General 

VOLUME NO. 4 :! OPI!l!Otl NO. 43 

HlCIIWAYS - Department of Revenue no t a zoning authori ty 
which m:ty d<'riqnate an a rea cornm~> c ial f or outdoor 
~dvcrtising purpose&; 
r.l\l'lO \I~E - r.cre age in a zoning dil'trict mu::;t bt- one 
~ontiguous 40-acre parcel; 
RF.Vf:NUE, DEPARTMENT OF No z o ning authority to 
dc;,iqnate an area commercial for outdoor advertising 
purposes ; 
MONTANA COOl:: ANNO'rA'l'EO - Title 15; !>t>ctions 15-1-101, 
15-1-201 (l) (b), 15- 1-201 (6) (a), 15-8-101, 75- 15- 101 to 
75-15-223, 75-15-103(2), 75-15-111, 76-2-101 to 
76- 2-412, 76-:>-101 (3). 

HELD: 1 . A "commercial" designation given by the 
Department of Revenu e f o r assessment purpose::; 
is not applicable Lo s ection 75- 15- 111, MCA, 
bucause t.he Department of Revenue is not a 
bond fide ~onina ~uthority which may designate 
an ar('i' cornrncr. . al for outdoor advertising 
purposes. 
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