
OPINIONS OF THE ATTORNEY GENERAL 

S 70-32-202, MCA. Homestead e xemption laws should be 
liberally construed in favor of the debtor. Oregon 
Mortgale ~ v . Dunbar, 87 Mont . 603, 289 P. 559 (1930). 
Liens or we lfare payments are not enumerated among the 
exceptions to the general homestead exemption, and l 
find no statutory authority for counties of any type to 
execute on j udgments obtained on liens for welfare 
payments. Moreover, it is questi onable whether a county 
with general powers, such as Granite County, has 
authority to assert a lien for welfar e payments . 
Neither Title 5 ~ , MCA, pertaining to general assistance 
programs, nor Title 7, MCA, pertaininq to county law, 
nor Title 71, chapter 3, MCA, perta ining to the creation 
of liens by operation of law, gives a uthority to assert 
such liens. See Mont. Const ., Art. XI, S 4. 1 note 
that where thOState has assumed all responsibilities 
for public assistance proqrams pursuant to sections 
53-2-801 to 822, MCA, it lacks authority to assert such 
a lien because that authority was rescinded in 1973. 
1973 Mont. Laws , ch . 299 (rcpealinq sections 71 -24 1 and 
71-24 3 to 246, R.C.M. 1947, whi ch gave the Department of 
Social and Rehabilitation Services authority to assert 
liens against recipients of public assistance). 

THEREFORE, IT tS MY OPINION: 

J\ county may not e xecute on a lien for welfa re 
payments against r esidential property owned by 
welfare recipients where there has b e en a homestead 
declaration recor ded on the property. 

Very t ruly yours, 

MIKE GREELY 
Attorn~y General 
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COUNTIES - Requirement to assess maximum poor fund mill 
levy to become eligible for state grant-in-aid to pay 
for indigent felon's medic al expenses; 
COUNTY COMMISSIONERS - Requirement of either a judgment 
against the county or passaqe of resolution by county 
commissioners and election to increase county poor fund 
mi l l l evy over 1986 levels; 
COUNTY GOVERNMENT - Requirement of either a judgml'nt 
aq11inst the county o r passage of resolution by c ounty 
commissioners and election to increase county poor fund 
mill levy over 1986 levels; 
PUBLIC ASSISTANCE Requirement that counties assess 
maximum poor fund mill levy to become eligible for state 
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grant-in-aid to pay for indiaent felon 's medical 
e:..penses; 
SOCIAL AND REHABILITATION SERVICES, DEPARTMENT OF 
Requirement tha t counties assess maximum poor fund mill 
levy t o become eligible for state grant- in- aid to pay 
for indigent felon's medical e xpenses ; 
TAXATION AND REVENUE Requirement to r educe count y 
liability to judgment or hold elect ion to increas e 
county poor fund mill levy over 1986 levels , in light of 
I-105; 
MONTANA CODE ANNOTATED - Sections 7 -6-2344, 15- 10-401, 
15-10-402, 15- 10-412, 53-2-321 t o 53-2- 323; 
OPINIONS OF THE ATTORNEY GENERAL - 4 2 Op. Att'y Gen. No. 
21 (1987), 39 Op . Att'y Gen . No. 20 (1981) . 

HELD: 1 . Before a county that has exhausted i ts poor 
fund due to liability for an indiger t felon's 
medical expenses becomes eligible fo r an 
emergency grant-in-aid under section 53-2-323, 
MCA, it must fi rst asse .. s the maximum poor 
fund levy of 13 . 5 mills authorized by sections 
53- 2- 321 and 53-2-322 Ill, MCA. In light of 
the adoption of Initiative No. 105, this may 
be done pursuant to either section 
15-10-412(8) (f) or section 15-10- 412 (9), MCA. 

2 . In light of Initiative No. lOS, increasing a 
county poor fund levy over 1986 levels to pay 
for an indigent felon's medical expenses 
requi res either that a liability against the 
county be reduced to a judgment, or that the 
county commissioners pass a resolution 
pursuant to sec t ion 15-10-41 2(9) , MCA, 
followed by either a special or general 
election in which the issue of increased 
property tax liability is presented t o the 
voters for authorization. 

Russell R. Andrews 
Teton County Attorney 
Teton County Courthouse 
Choteau MT 59422 

Dear Mr. Andrews: 

28 September 1988 

You have requested my opinion concerning the effect of 
Initiative No. lOS on a county's request for an 
emergency state grant-in-aid, and I have rephrased your 
questions as follows: 
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1. In light of sections 15-10- 401 and 
15-10-402, MCA !Initiative No. 105, 
1986) , must a county that has exhausted 
its poor fund due to an indigent's 
medical expenses have levied the ma x imum 
13.5 mills authorized by sections 
53-2-321 and 53-2-322!11, MCA, in order 
to qual1fy for an emergency grant-in-ald 
purs uant to section 53-2-323, MCA? 

2 . I f a c o unty must first levy the maximum 
13 . 5 mills as authorized in sect ions 
53-2-3 21 and 53-2-322, MCA, before it can 
qualify for an emergency grant- in-aid, 
what procedure should be used to impose 
additional levies, in light of sections 
15-10-401 and 15-10- 402, MCA (Initiative 
t''.) . 105, 1986)? 

I understand from you r letter that a rE' s ident indigent 
convicted i n Teton County of felony assault incurred 
extensive medical costs stemm1ng from the assault, and 
those costs wi ll exhaust the Teton County poor fund, 
leaving a balance of about $26,000 in unpaid medical 
bil l s. In addition, it is my understanding that Teton 
County has levied 3. 3 mills for the Teton County poor 
fund every year s1nce 1986. Finally, you have stated 
that Teton County has neither self -governm.ent powers no r 
a state-assumed welfare ser vice. 

It i s clear that Teton County is responsible for the 
indigent's medical b ills. Montana Deaconess Med ical 
Center v. Johnson, No. 88-91 (Mont. July 7, 1988). 

Section 5 3-2-323, MCA, provides in pertinent part that: 

( A] county may apply to the department i o r an 
emergency gran t - in-aid, and the grant shall be 
made to the county upon the fo' lowing 
conditions: 

( 1) The board of county c ommissioners or a 
d uly e lected o r appointed executive officer of 
the county shall malte written application to 
t he department for e.mergency assistance and 
shall show by written report and sworn 
affidavit of the county clerk and recorder and 
chairman of the board of county commissioners 
or other duly elected or appointed executive 
officer of the county the following: 
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(b) that all lawful sources of revenue and 
other""'"'inCome-to the county polr fund will be 
exhausted ( .) (Emphasis added. -- -

Sectio n 53-2-321, MCA, authorizes a county to levy a 
property tax not to e xceed 13.5 mills for the purpose of 
caring for the indigent sick of the county, and section 
53- 2-322, MCA, requires that " [tl he board of county 
commissioners in each county shall levy 13 . 5 mills for 
the county poor fund as provided by law or so much 
thereof as may be necessary." 

In 39 Op . Att'y Gen. No. 20 (1981) at 77, I CC' 'Istrued 
the language of the statutes quoted above as requiring a 
county to have exhaust ed the entire 13.5 mill levy 
authorized by section 53-2-321, MCA, before that county 
could become eligible for an emergency grant under 
section 53-2-323 , MCA. That conclusion was based upon a 
careful review of t he legislative history of section 
53-2-323, MCA. See 39 Op. Att'y Gen. No. 20 at 80-81. 
Although the issue in that opinion involved counties 
with self-government powers, the holding has application 
to counties wi th general government powers as well: 

Section 53- 2-321 , MCA, specifically authorizes 
the counties "to le~ 1 and collect annually a 
tax on property not exceeding I 3 I mills .... • 
[Emphasis in o riginal. I Thls is the only mill 
levy au t hor ized for public assistance. Thus, 
referring to county mill levies, as opposed to 
other unrelate d sources of revenue, once a 
county has l evied and collected 13! mi~for 
purposesof the county poor fund l.t. haS 
e xhausted ~ll~wful sources of-re.venue• and 
thus ~ ~he requ1rement of sectiOn 
53-2-323 (1) (b), MCA. 

[T)he Legislat ure s~ecifically limited the 
scope of the appiicat1on for ! grant 1n-aid to 
whether the countl had leVied and collected 
the "whole of the .....!.:_2 mill levy....-:-... 

The reference in chapter 37 to the specific 
mill levy l i mit authorized now in section 
53-2-321, MCA, read together with l anguage 
requiring exhaustion of all sources of revenue 
makes it clear that in reviewing an 
application to the department for a state 
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grant-in-aid, the Legislature intended that 
the r evi ew be limited to the mill levy 
authorized in section 53-2-321, MCA. 

While counties with self-government powers are 
not subject to statutory mill levy limits it 
does not necessarily follow that such counties 
must levy more than 13.5 mills to be eligible 
f o r a grant-in-aid. All that is required is 
that the county exhaus~the whore orthe l3~ 
iiiilT 1evy~ authorized -ro-sectlon-5'3-1-32I"; 
~CA. Emp asia added. I -

3 9 Op. Att'y Gen. No. 20 at 79-81. 

In 1981 the Legislature amended s ection 53-2- 323, MCA, 
by providing the Department of Social and Rehabilitation 
Services with authority to establish criteria for 
evaluating the reasonableness and necessity of county 
poor fund expenditure s when reviewing an application for 
an emergency grant-in-aid . 1981 Mont. Laws, ch. 4 00 
IHB 291). The ho l ding cited above in 39 Op . Att'y Gen. 
No. 20 11981) was affi rmed by the Statement of Intent 
issued in conjunction with HB 291, which announced that 
" lglrants-in-aid are mandatory if the county is spending 
over the 13.5 poor fu nd mill levy and if the present law 
is followed." Minutes of House Committee on State 
Administration, February 10, 1981. 

However, because the passage of Init ative No . lOS 
II-105) in 1986, codified in sections 15-10-401 and 
15-10-402, MCA, limited imposition of property taxes to 
amounts levied in 1986, the questio n remains whether 
Teton County has e x hausted all "lawful sources of 
revenue" in accord with section 53-2-323, MCA, by 
limitinn its county poor fund levy to 1986 levels , i.e., 
3. 3 mills. In other words, is there any lawfu 1 avenue 
for Teton County to levy the max imum of 13.5 mills 
authorized by section 53-2- 321, MCA, in light of 
sections 15-10-401 and 15-10-402, MCA? 

I c o nclude t hat section 15-10-412, MCA, provides such an 
avenue. Subsection (8) (f) sets forth a specific 
e xception to the limitations imposed by sections 
15-10-401 and 15- 10- 402, MCA, as follows: 

181 The limitation on t.he amount. of taxes 
levied does not apply to the following levy or 
special assessment cate9ories, whether or not 
they are based on commi tments made before or 
after approval of 15-10-401 and 15-10-402: 
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I f) satis facti on of judgments against a 
taxing unit l. I 

Thus the county may levy the maximum 13.5 mill levy 
despi t e sections 15-10-401 and 15-10-402, MCA, if i ts 
obligation to repay the i ndigent's medical expenses is 
reduced to a j udgment. 

Teton County ~lso has the option of passing a resolution 
and conducting an election to determine whether the 
voters of the county would authori~e the increase in tax 
liabi lity necessary i n levying the maximum 13.5 mills 
for the county poor fund, pursuant to section 
15-10-412(9), HCA. 

In your second question, you ask what procedure should 
be used to increase Teton County's poor fund mill levy 
from its 1986 l~vel of 3.3 mills to 13.5 mills . 

In the absence of a judgment against the county for the 
amount of medical expenses due lsee S 15-10-41218) (f), 
MCI\) , such a process would first require the county 
commissioners t~ adopt a resolution which satisfies the 
requirements of section 15-10-412(9), MCA. That 
resolution must include, inter alia, a finding that 
there are no other alternat~ve sources of revenue, and a 
summary of the alternatives considered by the 
commissioners. S 15-10-412 191 (e) , ( f1 , MCII. In passing 
such a resolution, i t should be made clear that in the 
wake of I-105, local governments may be required to 
reduce discretionary spending in order to perform 
legally mandated duties. See 42 Op. Att'y Gen. No. 21 
(1987). -

Foll owing adoption of the resolution, "the voters in the 
taxing unit" must approve the proposed tax increase. 
Although there is no specific direction in section 
53-10-41219), MCA, reqarding the procese to be u s ed in 
securing voter approval, guidance is provided by 
sections 7-6-2341 to 2345, MCII. Until the approval of 
1-105 in 1986, those statutes were among the exclusive 
provisions addressing emergency expenditures by the 
county commissioners . Under section 7 -6-2344 , MCA, when 
emergency expenditures by a county exceed c ertain 
statutory levels, any further emergency spending must be 
"authori zed by a majority of the electors of the county, 
voting at a gene ral or special election.• Unless o ne of 
the exceptions enumerated in section 15-10-412(8), MCA, 
applies, however, section 15-10-412(9), MCA, requires an 
election for any increase in property tax liability over 
1986 levels. 
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Thus, under section 15-10-412(9), MCA, Teton County 
voters must have an opportunity to authorize any 
increase in the poor fund tax levy in either a general 
or special election, conducted in accord with the 
provisions of Title 13, MCA. In addition, section 
15-10-412191, MCA, suggests that the ballot contain 
specific language indicating that granting authorization 
to raise the poor fund mill levy will increase the tax 
liability of property owners in the county . 

THEREFORE, IT IS MY OPINION: 

1, Before a county that has exhausted its poor 
fund due to liability for an indigent felon ' s 
medical expenses becomes eligible for an 
emergency grant-in-aid under section 53-2-323, 
MCA, it must first assess the maximum poor 
fund levy of 13.5 mills authorized by sections 
53-2- 321 and 53-2-3 22 Ill, MCA. In light of 
the adoption of Initiative No. lOS, this may 
be done pursuant to either section 
15-10-41 2191 If) or section 15-10-412191. MCA. 

2. In light of Initiative No. 105, increasing a 
county poor fund levy over 1986 levels t o pay 
for an indigent felon's medical expenses 
requires either that a liabili ty against the 
county be reduced to a judgment, or that the 
county commissioners pass a resolution 
pursuant to section 15-10-412(9), MCA, 
foll owed by either a special or general 
election in which the issue of increased 
property tax liability is presented to the 
voters for authorization. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO, 4 2 OPINION NO. 114 

CITIES AND TOWNS - Whether statute requiring first- or 
second-class cities to pay t he difference between 
workers' compensation benefits and regular salary to 
police officer injured in the line of duty requires 
accrual of vacation and sick leave benefits during the 
period of disability; 
EMPLOYEES, PUBLIC - Whether statute requiring first- o r 
second-class cities to pay the difference between 
workers' compensation benefits and regular salary t o 
police officer injured in the line of duty requires 
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