
Nevertheless, the permission granted to a big game 
hunter by the landowner, lessee, or their agents under 
section 87- 3-304, ~CA, is permission not only to enter 
or remain upon private land but also to hunt big game 
animals. If the landowner has given the hunter explicit 
permission to hunt only for a specific kind of big game 
animal, the hunter viol ates section 87-3-304 , MCA, by 
exceeding the permission given and hunting another kind 
of animal. Such a hunter would be subject to 
prosecution under section 87-3-304, MCA. 

THEREFORE, IT IS MY OPINION: 

A hunter who has been given permission to enter 
onto private property to hunt only for a specific 
kind of big game animal and who exceeds that 
permission by hunting another kind of animal may be 
charged with failure to obtain the landowner's 
permission. 

Very truly yours, 

HIKE GREELY 
Attorney General 

VOLUME NO. 41 OP1NION NO. 66 

BANKS AND BANKING - Authority to compel disclosure by 
financial institution of financial information under 
Electronic Funds Transfer Act; 
COUNTY ATTORNEYS - Authority to obtain investigative 
subpoena to compel disclosure by financial institution 
of c ustomer information und~ r Electronic Funds Transfer 
Act; 
CRIMINAL LAW AND PROCEDURE - Authority to compel 
disclosure by financial institution of customer 
information under Electronic Funds Transfer Act; 
CRIMINAL LAW AND PROCEDURE - Use of investigative 
subpoena for legitimate criminal investigation; 
MONTANA CODE ANNOTATED - Sections 32-6-105(1), 46-4-301, 
46-4-304(2), 46-11-317; 
OPINIONS OF THE ATTORNEY GENERAL - 38 Op. Att'y Gen . No. 
82 (1980); 
UNITED STATES CODE- 12 U.S .C. S 3407, 15 U.S.C. S 1693. 

HELD: Section 32-6-105 (1), MCA, does not preclude 
the county attorney from compelling d sclosure 
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of customer lnformation by 
institution pursuant to an 
subpoena. 

Harold F. Hanser 
Yellowstone County Attorney 
Yellow~tone County Courthouse 
Billings MT 59101 

Dear Mr. Hanser: 

You have r equested an opinion concerning: 

a financial 
inveatiqative 

4 June 1986 

Whether section 32-6-105(1), MCA, precludes a 
county attorney from obtaining an 
investigative subpoena compelling diaoloaure 
of a customer' a financial records by a 
financia l institution, under the Electronic 
Funds Transfer Act. 

Section 32-6-105(1), MCA, states: 

(1) No information relatinq to any transaction 
by electronic fu.nda transfer, or application 
therefor, between a financial i nstitution and 
ita customer or prospective customer may be 
disclosed by the financial institution to any 
person or government entity without consent of 
the customer or, if the customer refuses to so 
consent, under subpoena issued by a court of 
record. 

Subsection (2) contains exceptions which do not apply 
here. The language of the statute is clear. Sinc e an 
i n.,•atigative subpoena is iaaued by a court of record 
(S 46-4-301, MCA), this section permits issuance of an 
investigative subpoena regarding the release of 
electroni c funds transfer information. 

The section contains no language which limits issuance 
of subpoenas baaed on privacy considerations . When this 
section is read witb other pertinent statutory 
provisions, it is clear that the Leqialature intended 
financial information under the Electronic Funds 
Transfer Act to be subject to disclosure under 
investigative and other court subpoenas. 
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Section 46-4-301, MCA, authorizes the issuance of 
investigative subpoenas whenever the Attorney General or 
the county attorney has a duty to investigate alleged 
c riminal activity and when necessary for the 
administration of justice. There are no other 
limitations. Moreover, since the investigative subpoena 
is the principal tool in Montana for investigation of 
alleged crime, interpreting section 32-6-105(1), MCA , to 
be a n absolute privilege against disclosure would in 
effect insulate criminal offenders from any prosecution 
based upon an i l licit financial transaction. No other 
financial inform.ation in this state is beyond the reach 
of legitimate criminal investigation. There is no basis 
for finding legislative intent to create this 
distinction for transactions under the Electronic Funds 
Transfer Act. The language of the act must therefore be 
interpreted to allow access to such information through 
subpoena issued by a court of record. 

There is, of course, a degree of privacy accorded to 
examination and t e stimony obtained pursuant to 
investigative subpoenas. They are subject to the 
secrecy and disclosure provisions for grand juries. 
SS 46-4-3~4(2), 46-11-317, HCA. 

confidential information is generally subj ect to 
disclosure pursuant to investigative subpoenas or other 
court orders. For example, in 38 Op . Att'y Gen. No. 82 
(1980) I held that a county attorney may, in the course 
of a criminal investigation, use an investigative 
subpoena to co~el a health care provider to release 
confidential health care information. 

Gaining access to electronic funds transfer customer 
information by issuing an investigative subpoena to the 
bank does not offend the customer ' s various 
constitutional rights. The customer's Fifth Amendment 
protection against compulsory self-incrimination is not 
in jeopardy. See In re Grand Jury Proceedings, 601 F.2d 
162, 167 (Sth--clr-:- 1979). There the Court held that 
because the privilege against self-incrimination 
protects only individuals, records maintained by a 
corporation, partnership, or collective group are not 
protected from compelled disclosure. 

The customer does not have a legitimate expectation of 
privacy from legitimate governmental inspection of those 
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records ~naer the Fourth Amendment guarantee againl!lt 
unreasonable search es and seizures. 

In United States v. Miller, 425 u.s. 435 tl976), the 
Supreme Court recognized that .11 bank • s records of , and 
r;elat:ing to, s cutstomer ' s accounts are not the 
customer's private papers, but are the business records 
of the bank. Id. at UO. Ln rejecting any f'o~trth 
Amen~nt ~plica~~ons, the Court stated t hat the Fourth 
Amendment does not prohibit the bank from conveying 
information it receives to a government authority, 
because, in reveasllng his affairs to the bank, the 
cus tomer takes the risk that the information will be 
conveyed to the governmen t for legitimate p~trposes. Id. 
at 443. ---

In any evc.nt, the subpoena is va~id within t.he Fourth 
Amendment context so long as it is reaBonably definite 
in its request and relevant to the legitimate inquiry 
tor which ic is issued. See United Statea v. (Under 
Seal), 745 F.2d 834 , 837 (4th Cir. 1984), cert. granted, 
u.s. v. Doe, lOS S. Ct. 954, vacated, 105 s. Ct. 1861, 
on remana;-763 F.2d 662 (1985). 

Montana's constitutional r i 1ht to privacy does not 
pr~cl\I~Je uee of an investigative eubpoena.. The county 
attorney's legitimate investigation of criminal activity 
and the use of investigative subpoenas, when necessary 
to the investigation, are essential to the enforcement 
of the criminal laws and thus to t:.he preservation of a 
free, Giilfe, and or<lerly society. Such s\Wpoenas issu.e 
o nly when it appears upon affidavit of the county 
attorney or the Attorney General that the administration 
of justice r equires issuance. S 46-4-JOl, MCA. The 
above constitutes a compelling stat e i nterest which is a 
legitimate basis for i 1. <rasion of whateve r privacy 
interest a person may have in his financial records. 
S 46-4-301, MCA1 see State v, Col.eman, Mont. , 
616 P.2d 1090, 1096 0980). In Colema~the Montana 
supreme Court held that a compelling state i.nterest 
exists whe n the state must enforce its criminal laws for 
the benefit and protection of other f~tndamental rights 
t~ its citi2ens . 

In e~ary, while section 32-6-105 , MCA, creates a 
privacy protection for a customer , it does not do so to 
the exclusion of an investigative subpoena. 
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My conclusion is consistent with federal law as well. 
15 u.s.c . S 1693 contains the federal Electronic Funds 
Transfer Act, which is substantively similar to the 
Montana Act. 12 o.s.c. S 3407 authorizes the government 
to obtain financial records, including those under the 
Electronic Funds Transfer Act, by judicial subpoena for 
legitimate law enforcement inquiry. 

THEREFORE, IT IS MY OPINION: 

Section 32-6-105 Ill, MCA, does not preclude the 
county attorney from compelling d i sclosure of 
customer information by a financial institution 
pursuant to an invest igati ve subpoena. 

very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 41 OPINION NO. 67 

COUNTIES Budget allocation of proceeds from settlement 
of mines net and gross proceeds taxes; 
MINES AND MI NING - County budget a~location of proceeds 
from settlement of mines net and gross proceeds taxes: 
SCHOOL DISTRICTS - Lawful use of proceeds from county 
settlement of mines net and gross proceeds taxes; 
TAXATION AND REVENUE - County budget allocation of 
proceeds from settlement of mines net and gross proc~eds 
taxes; 
MONTANA CODE ANNOTATED 
15-16-1021 15-23-1061 
15-23-804, 15-23-806, 

-Sections 7- 6- 2318(1), 15 - 8- 601, 
15-23-1071 15-23-5011 15-23-8031 

20-9-5021 20-9-5031 20-9-508, 

HELD: 1 . Proceeds under the February 1986 Atlantic 
Richfield Company settlement agreement payable 
to Butte-Silver Bow County must be allocated 
to each taxing jurisdiction within the county 
proportionally to the mill levies of all such 
jurisdictions' funds in effect during the 
fiscal year when such proceeds are 
contractually required to be paid. 

2. Proceeds 
Richfield 
allocated 

under the February 1986 Atlantic 
Company settlement agreement may be 

in proper portion to any 
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