
that the Legislature has not been hesitant to correct 
such arguable anomalies. Thus, after I interpreted the 
term • parent• in section 20-5-303 , MCA, to exclude a 
shareholder in a family-type Subchapter S corporation in 
40 Op. Att ' y Gen. No. 42 (1984), the Legislature amended 
that section to specifically include such a shareholder 
in the definition of parent . 1985 Mont. Laws, ch. 611. 
See also 38 Op. Att'y Gen. No. 110 (1980) (individual 
tuit~ for a high school pupil attending a school 
outside of his district may not be waived where statute 
is silent as to tuition waiver). The statutory 
provision addressed in the latter Attorney General 
Opinion was amended . 1981 Mont. Laws, ch . 249; 1983 
Mont. Laws, ch. 263. While legislative r elief may be 
appropriate I am bound to construe and apply relevant 
statutory provisions as now drafted. 

THEREFORE, IT IS MY OPINION: 

A school district paying the tuition of a resident 
elementary pupil who attends a school outside of 
the district pursuant to section 20- 5- 302, MCA, is 
not eligible to claim a tuition offset under 
section 20-5-303, I.CA, for property taxes paid by 
the parents to the county or district in which the 
child attends school. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 41 OPINION NO . 51 

COUNTY COMMISSIONERS - Shortening terms of office of 
connnissioners; 
LOCAL GOVERNMENT - Reconnnendations of local government 
study commission; 
LOCAL GOVERNMENT STUDY COMMISSIONS - Recommendation to 
shorten terms of county commissioners; 
MONTANA CODE ANNOTATED- Title 7, chapter 3, parts 2 to 
7; sections 7-3-102, 7-3-111, 7-3- 171 to 7-3-193, 
7-3-185 (1) (a) (i), 7-3-224, 7-3-318 , 7-3-418, 7-3-517, 
7-4-2105; 
MONTANA CONSTITUTION- Article XI, section 3(2). 
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HELD: A local government study commission may 
recommend that the terms of office for county 
commissioners be less than six years if the 
county has adopted the statutory county 
"commission form" of government. A local 
government study commission may not, however, 
recommend that the terms of office for county 
commissioners be less than six yeaiS if the 
county retained the form of government 
organized under the general statutes listed in 
section 7-3-111, MCA. 

3 March 1986 

Michael G. Alterowitz 
Carbon County Attorney 
Carbon County Courthouse 
Red Lodge MT 59068 

Dear Mr. Alterowitz: 

You have asked my opinion on the following question: 

May a local government study commission 
recommend that county commissioner terms of 
office be shortened from six years to four 
years? 

The answer to your question depends upon what form of 
government Carbon County has. 

In 1975, the Legislature established five basic optional 
forms of local government, plus a charter form. 
S 7-3-102, MCA. The optional forms of government are 
provided for in Title 7, chapter 3, parts 2 to 7, MCA. 
Those county governments with an elected county official 
form of government that did not adopt one of the six 
statutory forms are controlled by certain designated 
statutes, which are currently listed in section 7-3-111, 
MCA. Section 7-3-111(2 ), MCA, provides: "This form has 
terms of 4 years for all elected officials except 
commissioners who are elected to 6-year terms. • 
(Emphasis added~ The l anguage of £he statute does not 
permit any flexibility in the length of terms of office 
for county commissioners. 

By contrast, county 
•commission form• of 

governments who 
government as one 
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optional statutory forms of government are governed by 
Title 7, chapter 3, part 4, MCA. Section 7-3-418, MCA, 
permits some flexibility in the length of term of county 
commissioners by providing that: "The term of office of 
elected officials may not exceed 4 years, except the 
term of office for commissioners in counties adopting 
the f orm a uthorized by Article XI, section 3(2), of the 
Montana constitution may not exceed! years.• (Emphasis 
added. l 

Beginning in 1979 the Legislature enacted procedures 
allowing vot ers to alter their form of local government. 
In 1983 the Legislature adopted sections 7-3-171 to 193, 
MCA, which prov ide the mechanism by which a local 
government study commission c an recommend a change in 
government and the electors can vote on the study 
commi ssion's recommendations. A local government study 
commission's r e commendations may include a proposal to 
make amendments to the existing form of government, 
pursuant to section 7-3-185(1) (a) (i), MCA, so long as 
the change is one that is permitted in the statutes. 

If a county retained its old form of government and is 
governed by the general statutes · listed in section 
7-3-111 (2) , MCA, which sets six-year terms for county 
commissioners, a local government study commission may 
not recommend an amendment that would change the term of 
office, since section 7-3-111(2), MCA, permits no such 
flexibility. If, however, a county has a statutory 
county commission form of government author ized by 
Article XI, section 3(2) of the Montana Constitution, 
and is thereby governed by section 7-3-418 , MCA, a local 
government study commission may recommend any term of 
office not to exceed six years, because section 7-3-418, 
MCA, merely provides that a six-year term is the maximum 
term of office. Please note that no such f lexibility in 
terms of office for county commissioners is permitted 
under the statutory commission- executive form of 
government, the comml.ssion• manager form of government, 
and the commission- chairman form of government . 
SS 7-3-224, 7- 3-318, 7- 3-517 , MCA . 

You refer to section 7-4-2105, MCA, the first sentence 
of which requires six- year terms of office for county 
commissioners and thereby conflicts with section 
7-3-418, MCA . The enactment of the first sentence of 
section 7-4-2105, MCA, however, precedes the enactment 
of section 7-3-418, MCA. Earlier statutes, to the 
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extent of any repugnancy, are controlled by later 
statutes. State ex rel. W\liy v. District Court, 118 
Mont. 50, 55, 164 P72~8, 6 (1946). 

THEREFORE, IT IS MY OPINION: 

A l ocal government study commission may recommend 
that the terms of office for county commiasion.ers 
be less than six years if the county has adopted 
the statutory county •commission form• o! 
government. A local governm.ent study commission 
may not, however, recommend that the terms of 
office for county commissioners be less than six 
years if the county retained the form of government 
organized under the general statutes listed in 
section 7-3-111, MCA, 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 41 OPINION NO. 52 

CONSTITUTIONS - Appointment of district judge; 
COURTS, DISTRICT - Appointment of district judge; 
ELECTIONS - Election of district judge followi ng 
appointment and confirmation; 
JUDGES - Appointm.ent of district judge; 
LEGISLATURE - Senate confirmation of district judge 
nominee; 
MONTANA CODE ANNOTATED - Sections 3-1-1013, 3-1-1014, 
13-1-104 (11 1 13-1-1071 13-10-201 (61 1 13-14-112 (411 
MONTANA CONSTITUTION- Article VII, sections 8(11, 8(21; 
OPINIONS OF THE ATTORNEY GENERAL - 37 Op. Att'y Gen. No. 
115 (19781. 

HELD: An individual appointed by the Governor to the 
office of district judge need not run in the 
gen~ral election for the year in which Senate 
confirmation takes place if, at the time of 
confirmation, the filing date for judicial 
candidates has passed. 
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