
VOLOU MO. 40 OPitfiO)f MO. 67 

BOARD OP LAND COIIIUSSIOifBRS - AuU!ority under Openout: 
Mininq Aot:r 
KINBS - Authority of Boa~d of Land Commissioners under 
Opencut Mining Actr 
STATUTBS - Construction and application of policy or 
purpoae provision in Openout Kininq Act1 
HON'l'ANA CODB AJQIOTA'l'ED - Sections 2-4-704, 82-4-401 to 
82-4-4Ur 
OPINIONS OP THE A'l'TOlUfEY GENERAL - 3 7 Op. At t' y Gen. 
No. lU (1978}. 

Bl!ILD1 Oection 82-4-434 (2), KCA, contains those 
matters which must be addressed in any 
reclamation contract entered into by the State 
Board of Land Commissioners under the Opencut 
llininq Act. The Board has the discretion to 
include other requirements in the reclamation 
contract which reasonabl y relate to the 
general purpose of the Act as set forth in 
section 82-4-402, MCA. 

18 April 1984 

Dennis Hemmer, Commissioner 
Department of State Landa 
1625 Eleventh Avenue 
Helena M'l' 59620 

Dear Mr. Hemmer: 

You have requested my opinion concerninq a question 
which I have phrased as fo1lowa1 

To what extent must the State Board of Land 
Commissioners consider the purposes of the 
Opencut Mininq Act stated 1.n section 82-4-402, 
MCA, in determining whether to enter into a 
reclamation contract under section 82-4-423, 
MCA? 

Your question must be answered with reference to the 
provisions of the Openeut Mininq Act (Act), SS 82-4-401 
to 44 1 , MCA, general rules of statutory construction and 
accepted principles of administrative law. 
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Section 82-4-402, MCA, of the Act provides for the 
comprehensive •reclamation and conservation of land 
subjected to opencut bentonite, clay, scoria, phosphate 
rock, sand , or gravel mining• and sets forth as its 
general purpose 

to preserve natural resources, to aid in the 
protection of wildli fe and aquatic resources, 
to safeguard and reclaim through effective 
means and methods all agricultural, 
recreational, heme, and industrial sites 
subjected to or which may be affected by 
opencut bentonite, clay, scoria , phosphate 
rock, sand, or grave 1 mining to protect and 
perpetua te the taxable value of property, to 
protect scenic, scientific, historic, or other 
unique areas, and to promote the health, 
safety, and general welfare of the people of 
this state . 

See generally 37 Op . Att'y Gen . No. 164 (1978). To 
achieve this purpose , the Act prohibits opencut mining 
operations which will result in the rem.oval of 10,000 
cubic yards or more of products or overburden, unless 
the operator has entered into a contract for reclamation 
with the State Board of Land Commissioners. S 82-4-431 , 
MCA. The Board has extensive authority with r e spect to 
the terms of such contracts , for monitoring contractual 
compliance by opencut mining operators, and for 
reclaiming land when an operator has forfeited upon the 
performance bond required to be posted as part of any 
application for a reclamation contract. SS 82-4-422 to 
423, MCA. 

Section 82-4-422 (1), MCA, is significant presently and 
provides that the Board may "enter into contracts where 
it is found on the basis of the information set forth in 
the application and an evaluation of the operation by 
the board that the requirem~nts of the part or rules 
will be observed and that the operation and the 
reclamation of the affected area can be carried out 
consistently with the purpose of the part . • (Emphasis 
added . ) Sectr.on-82-4-434(2), MCA: however, does outline 
certain prov~s~ons mandatorily incl uded in any 
reclamation contract , all of which emphas ize the Act's 
objective of ensuring land use conservation both through 
controls during the actual opencut mining operationn and 
through remedial measures after the operations have 
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concluded . Finally, the Montana Administrative 
Procedure Act, SS 2- 4-101 to 711, MCA, applies to 
hearings before the Board and to judicial review of its 
decisions. S 82-4-427(2), MCA. 

•tn place of a preamble it has become common ..• to 
include a policy section which states the general 
objectives of the act in order that administrators and 
courts may know its purposes ..•. ~ lA Sutherland 
Statuto~ ConstructionS 20.12 (4th ed. 1972). A policy 
section s, moreover, not only relevant to the question 
of legislative intent concerning a statute's overall 
purpose but also to the scope of administrative agency 
authority under the Act. "[T)he grant of authority to 
an '\qency carries with it the power to do what is 
reas01 ... ::.ty necessary to perform the powers and duties 
specifi~~: ly conferred •••• In determining the scope of 
the grant ~f authority, the purpose of the legislation 
must be considered • ..• • Eastman Rodak Co. v. Fair 
Employment Practices Commission, 83 Ill. App:-jd 215~ 
Ill. Dec. 620, 403 N.E.2d 1224, 1227 (1980) (citations 
omitted). see also Lehi!h & New Enrland Railwai co. v. 
ICC, 540 F.2"ir7-r,--79 (3 . err. 1976 , cert . den ecr,-429 
u.s . 1061 (1977); Atlantis I Condominium Association v. 
Bryson, 403 A. 2d 711, 713 (Del. 1979). The poh.cy or 
purpose provision in section 82-4-402, MCA, is thus 
properly considered in determining the extent of the 
Board of Land Commissioners ' authority under the Act to 
require reclamation contract commitments in addition to 
those mandated under section 82-4-434(2), MCA. Cf . Wyse 
v . District Court, 195 Mont . 434, 437, 636 P.2d 865, 866 
(1981) <"[a) statute derives its meaning from the entire 
body of words taken together"); Vita-Rich Dairy v. 
Department of Business Re;rlation, l70 Mont. 341, 348, 
5S3 P.2d 980, 984 (1976)" [i]n construbg legislative 
intent statutes must be read and considered in their 
entirety and legislative intent may not be gained from 
the wording of any particular section or sentence, but 
only from consideration as a whole"). 

Consequently, the Board is vested with administrative 
discretion to determine whether a particular matter 
should be included as part of a reclamation plan e , a n 
though not required under section 82-4-434(2), MCA. See 
~ v. Board of Registration and Discipline -rn 
MeCTfcine, 378 MasS":" 519, 392 N.E.2dT036, 1040 (19i9T 
( 8 [w}hen the Legislature delegates to an administrative 
agency a broad grant of '\Uthority to implement a program 
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of refon11 or social -lfare, the adllinilltratJ1ve agency 
genu&l.ly haa a wide ranqe of diact:etion in ,.IJ1;abliahing 
the parameter• of ita authority pursuant to thAt enabling 
leqialation•). sueb discretion ie, nonatheileaa, not 
limitleas but muat be exeroiaed consistently with tbe 
basic purpose of the Act--the conservation ancll reclua
tion of land dfected by openout mining operations. 
See, e.q., Schultz v. State, •11 N.E.2d 1127,11136 (Ind. 
Ct." App. l981) (" (a In: • discretion veatecl in an 
aaminictrative agency liNrt be delimited by statutory 
authority delegating that discretion to it•). Implicit 
in the existence of admini at:rative disereticln is the 
Board' a right to "ebl')()se ~bich of several permissive 
courses will be followed. In exerciainc;r that 
discretion, the factors to be taken into connideration 
• are not mechanical or self-defi ning standa:rds' and, 
thus, wide areas of judg'lllent are implied •• , • such 
discretion is the 'lifeblood' of the administrative 
process .•.• • Riley v. State J:mployees' •tetirement 
COIIIIiaaion, 178 conn. •38, i:23 A.24 87, ii9 (1979) 
icltatlona omitted.). Tb~ Board's decia~on, if later 
judicially challenged, should ~ 'b" sustained EIO long as 
it is reasonably related to the purposes of thtt anabling 
legislation••. ~ v. Board of Registr~ttion and 
Discipline in MeaiCine, 392 N.E.2d at 16!19. See 
generdly S T-4-704, MCA1 Western Bank of Billings V. 
Montana State Bankinf Board, 174 ibiit. 331," 3io, 570 
P.2d lllS, l120 (1977 1 State ex rel.. Montana Uilderneaa 
Association v. Board of: Natural Resouirces and 
conservation, 39 st. Rptr. "!i38, 1242-n, 1251,;-648 p-:Tcf 
7J4, HO-il, H6 (1982). 

THSa!FORS, IT IS MY OPINION; 

Section 82-4-,34 (2), MCA, contains thos'e matters 
which must be addressed in any reclamation contract 
entered into by the .State Board of Land 
Commissioners under the Opencut Mining l~ct . The 
Board has the discretion to inclu•l1e other 
requj.rements in the reol1llllation contrnct which 
reasonably relate to the qeneral purpose of the Act 
as set forth in section 82-4-402, MCA. 

Very tru'y yours, 

MDtE GREELY 
Attorney General 
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