
not serve to cure a prohibited interest in a contract, 
since according to section 2- 2-201, MCA, officers "must 
not be interested in any contract made by them in their 
official capacity or by any body, agency, or board of 
which they are members or employees . " 

THEREFORE, IT IS MY OPINION: 

1. The definitions of "be interested in" and 
•contract• contained in section 2-2-201, MCA, 
are incorporated into sections 7-5-4109 and 
7-5-2106, MCA. 

2. Disclosure under section 2- 2- 131, MCA, is 
purely voluntary and may be done prior to 
taking any official action, as defined by 
section 2- 2-102(5) , MCA. 

3. Even though an interest may be permissible 
under the exceptions listed in section 
2-2-201, MCA, an official who has a 
substantial interest in the affected business 
must comply with sections 2-2-125 and 2-2-131, 
MCA. 

4. If the interest is not permissible under the 
exceptions listed in section 2-2- 201, MCA, 
then t h e contract is voidable, and absLinence 
from voting will not exonerate the official . 

Very truly yours , 

MIKE GREELY 
Attorney General 

VOLUME NO. 40 OPINION NO. 29 

COUNTIES - Eligibility for emergency grant-in-aid; 
COUNTIES - Pr ocedures for transferring monies into 
depletion allowance reserve fund; 
COUNTIES - Ose of poor fund monies for county nursing 
home; 
DEPARTMENT 
Required to 
facilities; 

OF HEALTH AND ENVIRONMENTAL SCI ENCES -
approve improve.ments of certain c ounty 
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DEPARTMENT OP SOCIAL 
Required to approve 
facilities; 

AND REHABILITATION SERVICES -
improvement of certain county 

DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES - Scope 
of inquiry into county finances for determining 
emergency grant-in-aid eligibility; 
MONTANA CODE ANNOTATE -Title 7, chapter 34 , part 24 ; 
Ti tle 53, chapter 2, part 3; sections 1-2- 101, 7-6-2326, 
7- 6-2512, 53-2-101(2), 53-2-801, 53- 2-802, 53- 2- 811, 
53- 2- 812. 

HELD: 1. Title 53, chapter 2, part 3, MCA, does not 
authorize a county to set aside monies in the 
poor fund to be unavailable for supporting 
public assistance activities in the county . 

2 . Section 7- 6-2326, MCA, permits transfer of a 
poor fund cash balance to another f und at the 
end o f the fiscal year only when there is an 
excess of the amount budgeted for the poor 
fund for the next fiscal year. 

3. Section 7- 34-2402, MCA, permits poor fund 
monies to fund a depletion allowance reserve 
fund only to the extent that they represe nt 
actual excess of expenses incurred from or for 
indigent patients in the county facility. 

4. Transfer of monies into a depletion allowance 
reserve fund is not subject to the 
requirements i n section 7-6-2326, MCA. 

5 . Section 53-2-322(7), MCA, p• 111its use of poor 
fund monie s to buil d a new nursing home, but 
not to improve an existing one. The county is 
subject to the requirements in this section 
before expending poor fund monies to build or 
improve county facilitieE. 

6. Under section 53-2-323, MCA, the inquiry int o 
a county's fiscal activities by the Depa rtment 
of Social and Rehab ilitation Se rvices is 
limited to the fiscal year in which the county 
applies for emergency grant- in- aid. 

30 December 1983 
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John D. LaPaver, Director 
Department of Social and 

Rehabilitation Services 
P.O . Box 42 10 
Helena MT 59604 

Dear Mr. LaFaver: 

You h a ve requested my opinion regarding the following 
questions relating to use o f poor fund monies and the 
creation of a depletion allowance reserve f und: 

1. Does Title 53, c h apter 2, part 3, allow a 
county to s c t aside certain monies in 
separate account within the poor fund, 
which would be unavailable for supporting 
the activities of the welfare department 
in adm_nistering public assistance in the 
county? 

2. Does section 7- 6-2326, MCA, prohibit the 
t ransfer of a poor fund cash balance to 
another fund when the cash balance is 
less than the amount to be expended by 
the county welfare department for public 
assistance activities in the next yea r? 

3. If a county nursing home is operated by 
the county welfare department and if the 
operating expenses incurred in the care 
of the indigent patients in the nursing 
home exceed the revenue earned for the 
care of those patients in any one year, 
c an other poor fund monies be transferred 
to a depletion allowance reserve fund for 
that nursing home? 

4 . Is a county subject to the require.men t- s 
of section 7-6-2326, HCJ\, when malting a 
transfer from ~he c o unty poor fund to the 
depletion allowance reserve fund? 

5. Is the transfer of poor fund money to a 
fund established to build or improve a 
nursing home facility lawful under the 
terms of section 53-2-322, MCA, and is 
approval from SRS hecessary? 
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6. If the sole reason that a county cannot 
meet its obligation to perform public 
assistance activities is an improper 
transfer of a poor fund cash balance in a 
prior year, is the Department of Social 
and Rehabilitation Services required to 
provide such county with an emergency 
grant-in-aid? 

Your first question is whether a county has the 
authority under Title 53, chapter 2, part 3, MCA, to set 
aside certain portions of the poor fund in a separate 
account which would not be available for supporting 
public assistance activities in the county. 

Section 53-2-322, MCA, provides in part: 

The boarJ • hall budget and e~end so much of 
the funds In the county-pQor und tor~liC 
assistance ~rposes as will enable the county 
welfare depaLtment !2 ~ the general relief 
activities of the county anato reimburse the 
department of social and -rehabilitatiOn 
services !,g; the county ' s pro portionate share 
of the admlnistratlve costs of the county 
welfare department and of all public 
assistance and its proportionate share of any 
other public assistance activity that may be 
carr1ed on jo1ntly by the state and the 
county. (Emphasis added.) 

In construing Montana's welfare statutes I recognize 
that they are entitled to a liberal construction with a 
view toward accomplishing their highly beneficial 
objectives. State ex rel. Florence-Carlton School 
District v . Ravalli Countr~o Mont. 285, 590JP. 2d 602, 
605 (1978) . In addit1on, the rules of statutory 
construction prohibit omission of matter in the statute, 
and insertion of matter omitted . S 1-2-101, MCA. 

The language of section 53-2-322, MCA, authorizes the 
board of county commissioners to expend monies from the 
poor fund only for "public assistance purposes." Those 
public assistance purposes are : (1) to pay the general 
relief activities of the county, and ( 2) to reimburse 
SRS for public assistance activities carried on jointly 
by the State and county. Express mention of a certain 
power or authority implies the exclusion of nondescribed 
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powera. State ex rei. Jones v. G-i les, 168 Mont. 130, 
541 P.2d 355 , 3~ (~). Therefore, all mon~es within 
the poor fund must be used for pUElic assistance 
activities within the definition of that term in section 
53-2-}01(2), ~. 

Your second question is whether the transfer of a poor 
fund cash balance to another fund is prohibited by 
section 7- 6- 2326, MCA, when the cash b!Llance of· the poor 
fund is less than the amount to be expended by the 
county welfare department for public &$sistance 
a ctivities ~n the ne~~ year . 

Sect ion 7-6- 2326(1 ), MCA, provides: 

Transfer of cash balance. in fund at close of 
fiscal ~eab . ---ril After apubiiC hearing, 17 
the cas alance remaining at the end of a 
YIS'cal yhar l.D ?ony oi the sev~af'COunty f1,1nds 
except t e school fund, exceeds the amount to 
be budgeted to that fund, the excess may be 
translerred to otlier---ru.nds--as the countY 
commiss ioners---consider to be in the best 
interest of the county . [Emphasis added. I 

This section states that only •excess• may be 
~nsfe.rred to other funds at the end of a fiscal year. 
County commissioners can transfer this excess only when 
the cash balance at the end of the fiscal year exceeds 
the amount to be budqeted to that fund in the next 
fiscal year. The statute must be construed by its plain 
language. St&te ex rel. Woodahl v . District Court of 
Second Judicial oisuTC't In and For silver Bow CountY"; 
162 Mont. 283, 511 P.2d 31&-;-3~11973) . Therefore, 
trarisfec of a ~oor fund cash balance to another fund is 
a :llowed on~y when there is an excess of the amount 
budgeted for the poor fund for the next fiscal year. 

Your third question relates to the sources o f money for 
a depletion allowance reserve fund. Title 7, chapter 
34, part 24, MCA, establishes the authority o f the board 
of county commissioners to create such a fund and its 
appropriate sources of money. 

Section 7-34-2402, MCA, provides: 
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Sources of =oney for depletio~ all~nee 
reserve "liind. Money for the depletion 
allo'lfllnce reserve fund may be derived from: 

(1) public and private grants; 

(2) money collected ~ the hospital or 
nursi.ng home for which the fund IS creoted, 
from or tor indigent patients, that are in 
excess of the expenses incurred ror-the care 
of such Pat"Ieiits. (Emphasis added.T - -

This statute clearly limits the sources of revenue for a 
depletion allowance fund. Subsection (2) explicitly 
states that money collected by a nut"aing ho111e fro111 or 
for indigent patients I!IUst be in excess of the expenses 
incurred for their care in order to be allocated to a 
depletion allowance reserve fund . On this basis 
counties operating hospitals or nursing home .. must use 
accounti.ng methods which clearly demonstrate the sources 
of those revenues and that the revenues are in excess of 
the expenses incurred from or for indigent patients 
before they may be allocated to a depletion allowance 
reserve fund for the hospital or nursing home. The 
county does not have author! ty to place any poor fund 
monies into the depletion allowance reserve fund if 
thos~ m~niea do not represent cash balance excesses 
reta ined by the nursing homes as described in subsection 
( 2) • 

Your fourth question is whether the county is subject to 
the requirements in section 7-6-23 26, MCA, when 
transferring monies £rom the poor fund into a depletion 
allowance reserve fund. That section pertains to 
transfers of remaining cash balance f rom one fund to 
another. The question is whether a depletion allowance 
reserve fund is a "fund" within t he meaning of the 
statute. The term "fund" is not expressly defined in 
the county finance statutes. Generally, a •tuna• is •an 
independent fiscal and accounting entity with a 
self-balancing set of accounts recording cash and/or 
other resources together with all related liabilities, 
obligations, reserves, and equities which are segregated 
for the purpose of carryin.g on specific activities or 
attaihing certain objectives in accordance with special 
regulations, restrictions or limitatio ns." Lynn and 
Freeman, ~ Accounting Theory !!:!£ Practi-ce, 30-31 
(1974). 
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Section 7-6-2326, MCA, is part of the county budget law 
statutes, Tit. 7, cb. 6 1 pt. 23. ~ese statutes provide 
for the budgeting r.rocedure for counties and tbe method 
of determining tax l.evles baaed on the budqet for the 
coming fiscal year. The monies in tbe funds 
contemplated in section 7-6-2326, MCA, come fr0111 this 
budgeting and tax levy process. The county budget laws 
attempt to restrict the use of these 1110nies to the 
purposes for which they were budgeted and the ta.xes 
levied. For example, section 7-6-2325 , MCA, limits 
transfer of monies among the various expenditure 
cla!lseeJ and tu)ction 7-6-2326, MCA, limj.ts transfer of 
the monies among funds so that they can. be transferred 
only at tbe end of the year, after a hearing, and only 
an amount exceeding the next year ' s budget for that 
fund. 

Sections 7-34-2401 to 2404 , MCA, authorize establishment 
of depletion allowance reserve funds. These funds are 
strictly limited as to their sources of monies and their 
uses. A deplet ion allowance reserve fund exists solely 
for r eplacement and acquisition of a county bospital or 
nursing home and its property and equipment. Its 
funding is not budgeted, nor is it derived from tax 
revenues. This fund ' s monies are solely contingent upon 
grants, and excess cash balance retained by the county 
facility. Thus, the purposes for which section 
7-6-2326, MCA, exists do not pertain to a depletion 
allowance reserve fund. lt is my opinion that depletion 
allowance reserve funds established under section 
7 .. 34-2401, MCA, are not subj ect to the requirements in 
section 7- 6- 2326, MCA. 

Your fifth question is whethe~ poor fund money may be 
transferred to a fund established to acquire a new 
nursing home facility , and if approval from the 
Department of Social and Rehabilitation Services is 
necessary. 

Section 53-2-322(7), MCA, provides: 

No part of the county poor fund, irrespec
tive of the source of any part thereof, may be 
used directly or indirectly for the erection 
or improvement of any county building so long 
as the fund is needed for general relief 
expenditures by the county or is needed for 
paying the county's proportionate share of 
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public: assistance or its proportionate share 
of any other public assistance activity tbat 
1114Y be carried on :jointly by the state and the 
county. Expenditures for improvement. of any 
county buildings used directly for care of the 
poor, except ! ~ounty hospital ~ county 
nursing ~, may be made out of any ~oneys in 
the county poor fund, whathar such moneys are 
produced by the 13.5-mill levy provided for in 
subsection ( 1) of thi.s section or from any 
additional levy authori~ed or to be authorized 
by 1aw. Such expendLture shall be authorized 
only when any county building used for the 
care of the poor must be improved in order to 
meet legal standards required for such 
buildings by the departlnent of health and 
e nvironmental sciences and when such 
expenditure has been approved by the 
departmept of social and rehabilitation 
services. (Emphasis added . ) 

This subsection clearly prohibits the use of poor fund 
monies to improve county nursing homes. This subsection 
was amended in 1983 to exclude improvements of county 
nursing homes an' hospitals from county poor fund 
expenditures. At the same time the Legislature has 
enacted section 7-~- 2512, MCA , which permits the county 
to levy up to ten mills for erection , maintenance, and 
operation of county-owned or county-operated hospitals 
and nursing homes. Although this tax levy can be u.sed 
for the ~erection" of nursing homes, section 53-2-322, 
MCA, as amended, does not expressly prohibit use of poor 
fund monies for "erection" of the nursing homes. The 
first part of subsection (7) permits use of county poor 
fund monies for the erection of ady county building, so 
long as the fund is not neede for general relief 
expenditures or for the county ' s Share of public 
assistance. This subsection distinguishes between use 
of poor fund monies for "erection" which denotes the 
constructic.n of new facilities, and for •improvement" 
which denotee the enhancement of existing facilities . A 
county is subject tc o specific requirements before it 
can expend poor fund monies for improving county 
facilities used for the poor (except county hospitals 
and county nursing homes): (1) it must get some kind of 
certification from the DepartmP.nt of Health and 
Environmental Sciences that such improvements are needed 
to bring the institution up to that. Department's legal 
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a~and~da, and (21 it must get a determination from tbe 
Departaent of Social and Rehabilitation Servioas that 
the poor fund monies are not ow&d to the State for the 
county • a proportionate share of any public assistance 
actlvitiea that may be ca.rrl.ed on jointly by the State 
and the county. These two requirements do not, however , 
exist for erec tion of county buildings. In the event 
the county wishes to build a new facill ty, it may use 
poor fund monies so long as the county determines tbat 
the monies are not needed for general relief 
expenditures or its proportionate share of public 
a ssistance activities, including those shared with the 
State. 

It is therefore evident t hat poor fund monies can 
lawfully be used for erection of a county nursing home 
but not improvement of one. At this point I must add 
that prior to the 1983 amendment to section 53-2-322, 
MCA, counties were not prohibited from using poor fund 
monies to improve county nursing homes and county 
hospitals. The counties were, however, subject to the 
requirements in that section, be fore they could use poor 
fund monies for suCh improvements. I also observe that 
section 53-2-322, MCA, does not prescribe the method by 
which poor fund monies are to be expended for building a 
nursing home. The county is thus able to expend the 
monies by placing them in a separate account for the 
epecific purpose of build~ ng the facility. 

Your l ast question is whether t be Department of Social 
and Rehabilitation Services can deny emergeney 
grant-in-aid to a county that made an improper transfer 
of monies out of the poor fund in a prior fiscal year. 

Section 53-2-323, MCA, provides for emergency 
grants-in-aid from the Department of Social and 
Rehabilitation Services to counties for public 
assi s t ance. Such grants-in- aid are available only t o 
countie s that have not transferred t heir public 
assistance and protective services re'l!ponsibilities to 
the Department of Social and Rehabilitation Services 
under sectionB 53-2-801, 53- 2-802 , 53-2-811, and 
53-2-812, MCA . Section 53-2-323, MCA, contains criteria 
for counties to qualify for emergency grants-in-aid, 
including requirements •(b) that all lawful sources of 
revenue and other income to the county poor fund will be 
exhausted; • a.nd • (c) that all expenditures from the 
county poor fund have been lawfully made . " 
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It is my opinion that this section limits the inquiry of 
the Department of Social and Rehabilitation Services 
into a coun~y'a fiscal activitiea to the fiscal year in 
whioh the county applies for the emerqency grant- in-aid. 
Section 53-2-323 (2), MCA, requiree tlle county to 
transfer all money credited 4u.rinCJ the current fiscal 
year to the depletion allowance reserve fund to be 
transferred to the poor fund to be used up before the 
qrant-in-aid 1110ney can be received. Subsection (7, 
r~ires the county to return all unspent 1110ney in the 
JX. .>r fund and the emerqenoy fund ac count (the 
grant-in-aid money) at the close of the fiscal xeth. 
'l'be lan9'1age throughoutthe statute ""Tocuses on e 
current fiscal year only. Furthermore, ther• is no 
direction in the statute as to how many past years the 
Department of Social and Rehabilitation Services may 
consider. 1 construe the language in this section as 
disclosing a legislative intent that the Department of 
Social and RBhabilitation Services inquire into the 
county's fiscal activities during the current fiscal 
year only. 'l'he inquiry is to make certain that 
expenditures from the poor fund within that year are 
lawful and to assure that any grant-in-aid money 
requested by the county is needed because of a genuine 
emergency. It is not to explore the possibility of 
unlawful expenditures or .improper management of the poor 
fund by tho county in prior years. 

THEREFORE, IT IS MY OPINION: 

l. Title 53, chapter 2, part 3, MCA, does not 
authorize a county to set aside monies in the 
poor fund to be unavailable for supporting 
public assistance activities in the county. 

2. Section 7-6-2326, MCA, permits transfer of a 
poor fund cash balance to another fund at the 
end of the fiscal year only when there is an 
excess of the amount budqeted for the poor 
fund for the next fiscal year . 

3. Section 7-34-2402, MCA, permits poor fund 
monies to fund a depletion allowance reserve 
fund only to the eKtent that they represent 
actual excess of expenses incurred fro111 or for 
indigent patients in the county facility. 



• · Transfer of monies into a depletion allowance 
r eserve fund is not subject to the 
requir~nts in section 7-6-2326, MCA. 

5 . Section 53- 2-322(7), MCA, per.its use of ~r 
fund monies to build a new nursing home, but 
not to t.prove an existinq one . The county is 
subject to the requiremti!nts in th!s section 
before expending poor fund monies to build or 
improve county facilities. 

6. Under section 53- 2-323, MCA, the inquiry into 
a county ' s fiscal activities by the Department 
of Social and Rehabilitation Service s is 
limited to the fiscal year in which the county 
applies for emergency qrant-in-ai d. 

Very truly yours, 

MIKE :>REEL'lC 
Attorney General 

VOLUME NO. •o OPINION NO. 30 

COUNTIES - Local government study commission : 
LOCAL GOVERNMENT - Study commission to conduct local 
government review1 
MONTANA CODE ANNOTATED - Sections 7-3-103, 7-3-103 ( 2), 
7-3-171 to 7-3-193, 7-3-173, 7-3-176; 
MONTANA CONSTITUTION- Article XI, section 9(2). 

HELD: The question of conducting l ocal government 
review and establishing a study commission 
must appear on the June 1984 primary election 
ballot pursuant to section 7-3-173 (2), MCA, 
notwithstanding any recommendations made by 
the study committee now reviewing Lewis and 
Clark County government, or placement on the 
ballot thereof. 

16 January 1984 
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