
OPINIONS OF THE ATTORNEY GENERAL 

THEREFOR£, IT IS M\" OPINION: 

The condit 1ons contained in tha t statement of 
1ntent attached t o 1981 Mont,na Laws, c hapter 452, 
do not rel1.evE- the Stat" Auditor from the 
o ltgattor to tmplement the subntdntive provi&tons 
of the legtslation . 

v~ry truly ~ours, 

MJK£ GREELY 
Attc:-:cney Genera> 

\'OLl'Mf f\G . 39 OPINION NO. 69 

LIENS- Contlnu.Jtu:·n o~ ltens :'or penaltH.'!. dnd tnte r e.;t 
on dt.>!;nquent :axes when ~ro~crty acquued by Unltcc! 
States: 
l!El\S- Pr1oz:.ty of hen securtng payment o f penalttes 
and :nterest on deltnquent taxes ; 
LIENS - St ·ur .tnq pd)"ll'en t of penal tJ.es and lntt>rest on 
dL_tnquent property taxes: 
'l'AXATlOl\ - Enfor cement of l1.ens for penalt1es and 
tn t erest n del1nquent property taxes ; 
UNITED STATES - En!orcemer t of l1ens Cor penalttes and 
~n·erest on deltnquer• propert y t axes where proper ty 
subJect t~ SBA rr.crtgagE- and where tl.tle held by u:-ited 
States; 
l-lONTA.~lA CODE ANNOTATED - Tltle 14 , chapter ! ~ ; scct~oon 
15- l6 -o1 03 ; Tn.!e 15 , chaptet· 1~ ; Tl.tl~ 15, c hapt e r 24, 
pa::::s !: and 12 ; sectH>n!l "1 - ! - 2-3 , il - 1- ::>2 4, 71 - 1- 2:!5 , 
~ l -l-~26, -1-1-22~. ~:-1-228; 

t SITED STATES CODE - 15 L.r.C . S 6'6, .8 L . S . C . S 2409a , 
28 ~ . S . C . S 24 10 . 

IIE:...D: I. Th~ tax •ten pnv~ded by sec•ton 15-16-4 03 , 
'ICA, sccu1"s both t!-e ll'ltnque nt L.lx and any 
pe~al t1.es am! u:teres· due thereon . 

., The : t«n for IK'r.o1l t 1es anc .ntt.>rest o r • 
de1tnquent ~:axes under sect•CI• lS-16-4 03 , ~CA, 
dr~s ~~t enJoy Sl:ol tutory pr:ortty over an SBA 
mcrtOd9"· 
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3. The l i en for ~:-ena lties and int~rest 1s no t 
e xtingu1s h e d wh~n, a( t~r the l1en attac hes, 
the Uni ted States takes ti t l e t o t he pro perty 
witho u t f o reclo sure . 

4. A county may not en f o r ce a lien f o r penal t ies 
and interes t und e r sec t ton 15- 16 - 4 0 3, MCA, 
thro ugh t h P tax sale p r oce dur es und er Title 
15, ~hapter 17 , NCA, i f there are ~the r pr ior 
secur1ty t ntcr~Gt s ~n the p r oper ty . 

5 . A cou nty may fo r ec l vse Qn a tax l ien for 
pcna l tli!S and 1nter est on prop~r ty to wh ich 
t h e Unt t ed S t ates holds t1tlc by suit uncer 28 
u.s .c . s 2 4 09il . 

;- 1\uaust 198~ 

Conrad FrPdr1cks , Esq . 
5w~et Grass County Atto rnt) 
Sweet Grass County Cnuc~house 
R1a T1mber , M~r.to.~na 59011 

YC'u have requ ... sted my ut-l=.tcn on th•• :~1.0'-'tnq qUlSt l o ns 
iJcr illl1li'.Q • t ·• !JilCI..c. v~ propcrt;• "UUJ<!Ct t v a Sm,•ll 
liu::.tn"ss Adrnlrl.Stro.~t~or, lh~1· llh1~ter " SBl1"l mortguqt: : 

l. Oot•s the tax ! 1<'11 !Jr~~·tdec by sect1 0r. 
15- lo - 401 , ~CA , sPcur., j-aymenr. ' penalty 
illld lnteu,st t.lu• '"'" deltnc;uent taxes as 
~o~ell a!' ('djmcnt of tht. ' ' X ltself~ 

:' . i"' the ta>. • .o ·•n ?TO\' 1 d•·c by sect ton 
I 5 - 16 - JOJ . 'lCA. t'X t u tau 1 shed wh ... 1~ ll t lt: 
to thE' r:·~ pert)' sub·c,·t • o t:he lt<'r. 1 s 
il~quucd b}' thc. r- 1 ted St .lt..:s ., fter the 
l t"r . .1 t taches. 

3 . 1 f n >t , 111ilY th~ pr 1-"r lj' t > wh 1 ·1'1 ::uC'h a 
: <o.:: h-.15 c1 tJC!h·d bf' scI-! uadcr T ll :,• : 'i , 
~haptcr 1~ , MC~ , co~ : :~e the t~x ~t~n. 

·,·our ftr t C!"'-'"th .. r w..,., .~oswert.c! 1:- l'· •ted 
~hr lSl ... IISt•r . :! : & r. !'\jf F. ., Z:! . "::9 (0 . Mont. . 
C'il!'• ~n wh.ch ti:'- ;,nned Sti\•• ·:. ! r ~ug.at 
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foreclose mortgages held bv the SBA. The State of 
Montan~, Yellowstone County, arod Musse lshell County were 
made defendants because each had a recorded interest 1n 
the p roperty 1n the f~rm of liens for delinquent taxes 
plus penaltl.,s and 1ntercst. The quest.1on befo re the 
Cour t was whether the SBA mo rtga9e h ad pr1or1ty o ver the 
slate tax liens . The court found that under 15 U.S. C . S 
646, SBA mort9a9cs were subord1na ted l o state tax liens 
enttth•d te pr1or1ly under st.t t.- law. Ho w .. vPr , lhe 
Court held th.lt .:~l th •u gh " t.1x lten 1 ncludcd penalltes 
and 1nte r es t under Mon tana law , C'engress tnt•·nded to 
subordJ.n.:tte SBA mPrtgaq~·s to tht: s tate 1J<•n f o r 
dellnquent t.txcs but not tu th(' acc rued lnl.cre&t <~ nd 
penaltie s. The pr1o rit.y o f the- llcn f or penal ttes and 
tntct·es t wa;; ho:ld t c be q o vPrn.:c! by the 1 r1nctple o f 
" ftrst tn ttme, ftrst 1r. r tgh t. • :!18 F . Supp . at -29. 
Chr lStellscn w ... s c. ~,·cl " ' th apl' ruva 1 tn S.1l\·at 1 n t\rw;, \". 
Soard o! Esua ll -~ tton , 1 44 Mont. 4 !5 , ~20 , 396 P . Ld 4 63, 
~o 5 11 9b ~l. arc! the Mortdn d Suprcrc C'n~ rr may th"rt:tor" 
be d.,t!rned to hav e .. p;;rc.vt:>d the :LdLral Cou r · ' s 
1nt~~pr~~at1o~ ~ : Mon tan.l ~4~. 

\"ou r !'L·C nc! questl r .s wheothL:: stJtt:' t a x l!,.rS for 
penal L}' and t nt~o:-est art> <>xt.ngut sh"d 'lo"h l'!" ~he Unttl'O 
St- t•'S tc1kes r l " 1~· t.o th• pr ~p•'rt}'. ;..s ·' l'"'.o• ter u : 
fedt-r•! ~:11oo the answc: ts ch>arlj; no . Unttcd St.tlt'S v . 
Alabama, 113 1,; . 5. :- ~. -81-&- 1;"' 4 11, exp'. ltli hc:.lc!s 
that st..ott.> tax 1 u•ns a re no t o> xt lli9U tshed ~oo·hen thl' 
L" r.!Led Staus at•qutres tt. • jJ! oper • } suL ,;t!ct t thL . ten . 
Ltlce"'lM' , no• h!"'l9 .:; ~lor tan .. . ..t,., r equtr.•s th..- eur.clu •. •r 
tha! th<:> C<">Un t'r's lu"'· -..<~s ext trq~.o!s~ ... d. Tt.ts ts n<.. t .1 

C-lS~ lr. ..-htcb ~hl· lr.terestt· v f to.~l.. : .. r o r s are 
f oreclosed, t>.':.hc r JUdlO:l 1! 1;· u r thr uql, u Xt!CCI::.t.. o f a 
FCw.:r • s \lt' c-lausP ~ohtch, ur.d<": ~· r t.•n· ; .. ,... , IS the 
f u:-:cttvr.a l "'<lU!":alt:>I't t ' ~ l"Cl< sun. !lS -! - 1- :':l ·.o 
-!- ! - ~.6 . MCA . !olo r.: c ·.-Pr, thL ··ur.t:~ ts no· "" ~t r.g : c. 
':.d :< t-r r oper: : "'-t',r;. t...t:c •~ . . •ld by tr.• l 1: •• t., ·d St1J tt.·: . 
;..a·ht!r .. h rou:-- t y :"h" ... t•l; se,..-,~s • ( rf o rce ~- :\u.t te5 .Jr.d 
1r. t- :""t·st \'al.a .. ;· 1:npos( ·c' ..,,:,.;.,.r.~t t.t . .: • r.~'"t.·c! Stfol t• •!' " 
predeceSSOr 10 i l'! '. t•J"t:>St, ol pr. YdlC: par::,· 'lC"' t 3 X ('X("'1~'. 
I ~ the : orrti·r c1se . d ~;.•:-, • ·h1cr. Uti~u:rs th£' !r.~·~re'st ~ I 
U:c t:nt:ed S' <~ t~s ~s c.IJv~ ...... ~lv c'JnS!l t Ut t ,r.dl ::,- tr f t rr 
.lS ~h .. nta:la Ia"'' c:til l" li" r e coqr,u»s. See T1tle i~ . ch . 
d. pt.s. 11 .1nd 12 . xcr •. Thts c .. rs :t tiit'"t on.t' .:l!traut~ 
• s ..1bst!:-.:. wla:r · he l1~>~ lt:.tche d b"t .. r •· ~he t:n n cc 
States • ,,_ tl t.c, urd,. r the Supr·•ttc ~· u rt · !. t.old 1nq : r 
;.:aLilCla . • l l .S . .tt .'cC . ; !tnrl n ' t" . .ll<;J lr. '!ur t~r.~ 
·"'"' "uagc!> ' ·I at "' tax ll"r C' f "''h t ch •h~ Lnltt!d 



States 
merely 
title. 

OPINIONS OF Til£ ATTORNEY GENE'RI\1. 

had not ice when it t~k ti t le must c~ase t o ex~st 
t o give th~ Un1ted States a more ma rketa ble 
See Alab.:~.ma, 313 U. S. at 282 . 

You r [ln<tl ques t 10n 1nvo lve1< the en f o r c o.:l!lt:nt o f t he llP-n 
f o r penal t ies and 1ntcrest . You 1nqu1r e •wh~• h\:'r the 
county may ins • i t.ute a summary tax s al .. p r oce:e ch ng under 
T1tl~ 15 , chdptcr 17, MCA, wh ile the Untt~d Sitate~ h~lds 
t~tle . lr• t~y op1n 11'ln i t may not . Chri.stenst:n h<>lds 
that a l.len f or penal t io-s ~nd tn terest doe1s ne-t er .• y 
sta tuto r y pr !Of".lty over an SBA mo rtgage under !'• I . S . C . 
s 6 46. 218 F . s upp . at ~29. The tax sale p1 W lS l<.ms r, f 
T t t.le l."i , chapter 11 , a n . desrgned lc. ertorce l~tns 
entttlec to statutnr;• ! rtortt· uv..., r all v th<'l" clu1ms . 
and th"'Y tlwr'- fc. r e mak•' r.n r r o vtst ., r. It r sa t J.Sfdct ton ,f 
prror l~ens <IUL u : th~ prurLeds rf ~n• ~~1~ . Assum.ng 
arguendo that ~h" SBA nnt 'qi'lge has t-:.octt.y , .t s; • u: cy 
!clX ~-..lc -:oould nt t sa r-1 ~ ! ) FOA's lntt-rt:sr. 

ThP ::jues •.:on .JC!s .. s . ht'WPV<>r, ~o:htth"t t.h•· ·· u~ty cnul<! 
t. r t.r~ an JC:tl t .H3o1n!:.t. ~,, · nlt••:; St t ... ·~ t-o ! c~• 

iort cl )SU t ~'~ "'~ ! -- ·. s SLcur, •_y 1nt., .. rF t. Tn ,lq .;!. t,.,thton 
Alabii.llla WuG lP-.1C!ed, sue! ->!. "~ t t <. r "'·as ba rrerl r •. !..hL 
dcrt-ri"'ne o !- _sp•:rre tor. lt"'!!!'V!! ~i . J ~ P . S . ·" t ~'11-~ ..... 
St r ~ · h L tl~~. L nqress n~r W6~VPd 1n•· ·~~~re !g~ 
1-.ft.U'n\.; .~~ .O ! t.h .. t:r .Lt•c! St.a'"-...-s .. t r.lS~!:~ lt .. '\1!\119 

r pert.y ll• \>hl cr •~t- It .. ~··c St..-.t"• "'nF '" 1r. · "~~'" . 
.. P l' .S. C . S } ..: ~v -'• ~·"'-' ~ '~L.a t- ao.:J.1!lb!.- tf..- Uf'. .. t~&.1 S "" · ~s. 
IJ ~Lnq lSsur•tt ':t'j..ardll'll~ " r• •I C:"" ?•:-11 tl•d pr t-• •t• : n 
'-''h• -h •h· t :'l .,. P.d s- •t:·~ :-us 't .::a ;n ... a m""'r-Q •• ~,- r 

.t:n . • 1h"!i s•,ct.~C"r. ·.w ... _ tst,;t.hv . :z• a ! o re:-,1 ~ ,. :.~ 
_· t: r 't.')' ~' ht-- u~nt) h~r"' L~.; · #" o r rht.! ~u .. ~t t.r ... t • 1t.. 

t'nt • I s• .. ..tt.t__•S nv¥. -.. f')s :·t~~ . . · :, :. :.h•· ;..r o i f J ~ ., . See 
Ba!ll>. a! Uc:rne:: •:. l": .. ll...! S • ... -Cltcs . "~' r.:' rl ... ~ ,~~h .. ~- , ~ -;;j 
-;:-:-:-- i<lth Cu .. q~:l: Benu ' s Apple ...... ~:..:_ !""~r,.s 
Untted s_., ~,s, 4 -6 F' .. :"d :._<:t~, l:'t:_ fqt~ to:~ ., .l i; se" 
•• so l'r:.~ted S • .J • t:s '· · l\£>df td ;\S.>vC • .Jt.cS, t •• ..... d '~ 
~ r:-e c.: . t9B.I, ·H d• - • .,.:. -<r ' .s.: .;· .. ·oo. 
c .. ca"-1 .. H' ~\,;·t r . 2 q ··.s.L·. ....:"J9.-: 1..:1--i .... • 1 '1:•:- :---Iii' · ..-~..-·.:: 

au t hC'rl.::L ..an ~ct. ... r :. rt:- ;;t. .. rrcr:.:JIG..;• .. - · ;.r:s · 
t-r.-.J,•!"f). :: w, .._ ~h :.. •. t: • r.·~ Sta"t..F f..J._- ..l ~t.:4S\.L .d 
1~• t ... rL::.!... B~! r c! ,;s'St Ut.. .. 1'• s. ~ : .. ~ ~ J1 ~- ·- . -~.~ 
... u.s• 1hvnl•Jtrf ,. ~c· 1 r tr " . 4 "< : ... •• ~---· 
~<.o 1 tq •C2t.. r ;.; !"( Ft:!'" J •\lr r . ._._ L~ ~- C! ~.:: ... ... :oti''lo.. :. :.r·• 
'n1. · .-a St.;~ t.:S :A 11 . S . ~ _.:e -r '91 ~... : .. :~~ 
IQJ~tnFt- t h. r-~ttttf St..Jt• r .. ._ ;} ;,.. ;l_ .:. 

•·· lt ... ,... r-rtt' f r~pc-r-•j ... " r 1 ~~ ~--;- l ·. . .:'! t:, ~ 

a ; 1ntct •·s,, o th<': *h~u "~~.:.;:- .... ~ .... .. : ... i-- :- ,.,a• o:-
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riqhts.• The Second Circuit Court o f Appeals reasoned 
that a mortqaqe f o reclo sure was a "ti t le dispute " under 
this s tatute, and that the United States claimed an 
i nterest l.n the property under its status as lessee. 
The Court hel d that the statute authorized the 
f oreclosure action. Under the reason1.nq, the county 
could brinq an act1on to f o reclose its lien under 28 
U.S.C . S 2409a. In such an action, the interest o f the 
Uni t ed S tates would be satisfied fi r st , assuming its 
priority in tl.me, with any r em<llnder apphed to satisfy 
the county ' s 1 ien . See, ~· H. 8. Agsten ' Sons v. 
Hunt1.ngton Trust ' saY 1.nqs Bank, 388 f" . 2d - 1 S'G( 4th 
C1r . l, cert. denicdr, l90 U.S. 1025 (1967) . 

A seco:.J opt1.on l.S avallable to th.: coun t y to e nfor c e 
1ts ben . Alabdma clearly held t hat when the United 
Stat~~ took title a state tax l1en was not cxtlngulshed , 
but merely unenforceable agair.··t the Un1. ted States 
because o f sovereign l.mmunity . 313 U. S . at 281 . Under 
th1s r ationale, the l1.en would follow the property into 
the hands o! persons buy1ng from the ~ni ted States . Id . 
a t 28:' . I~ those persons are not ent1 t \ed to sovereiqii 
1mrunny and t he pnor ll.en of the United States is 
released , the county could apply the provisions of Title 
lS , chapter 1-, MCA, t o compel the pu r chaser to e1ther 
satisfy the l .. n o r see t he property sold . Wh1le the 
l1en clouds the L!n1ted States ' tltle and 1mpedes 1ts 
mdrketab.lllt)" , Alabama states that t h1s !""let alone d~s 
no t render the lien ur.la"f ul ,..~ vo1d . 313 U. S . at 
281-82. 

THEREFORf, ""' IS !-IY OP 11; ! 0 ": 

L The tax llen pron.ded by sect:on IS- 16- 403 , 
~CA, secures both the delinquent t a x and any 
pcnalttes ~nd 1nterest due thereon . 

:! . The lten ! o r penaltu!s a::d :n•erest on 
del1nquent taxes u:.uer sectH'n 15- lli-4 '13 , MCA , 
does nrt er.1oy st~tut~rr pr1 r1ty o ver ~n SBA 
mo rtqaqe. 

3. The l1.m tor pen .. :~ tes and 1nteres t 1s not 
extlnQUlshed when, .. ~tee the lum .:~tt.:1ches , 
h~ I ~1ted States takes t1tle t o the p r operty 

~lLhout forecl o sure . 
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4. A c o unty may not enfor ce a lie n t o r pena lties 
.:md interest under sec t ion 15-16-403 , MCA, 
through t he tax sale procedur es undt::r T it. le 
15 , chapter 17, MCA, if there are o ther prio r 
security interest~ ~n the property. 

5 . A county may forec l o s .,; on a tax l ien for 
penalties and Jntt!rest on p r o perty t o wh~ch 
the Untted States holds t~ tle b y s u i t und e r 28 
u.s .c . S 2 409a . 

Very t ru l y you r s , 

MIKE GREE~ \' 
Atto r ney Gene r a l 

VOLUMI. S O . 39 CIP!l\10!' ' ') . -c 

COUNTY GOVERNMENT - Jr-. t.cr~st rat.: c: deltnC!UUot prO?t'tl} 
t~Y.(J'S; 

DEPARTMENT OF REVE'Il\'E - lnter<·ht rate o:o d< l1nquent 
p r o .,o:rty ta xe:. ; 
FINES - 11 tt- r cst r .. • ( ,... del1nqu. nt orop~:: ~~ ~ axt>s ; 
I NT EREST - l r.t€':"• :.t ra t e v1. d<.'lt:lquent prOpt!rt.) tu xes ; 
P ROP ERTY , REAL - Interest. ru~.., (:r de I ~nquer.t t .. xes : 
T,-.XATI ON Al\U kC:V ENUE - lrt.crest. '"tt: c.n de l tnouent 
r:axe s; 
MONTANA CODE '\.'li ' :C:TATf C - St:ct.c.~.s : - 2- '09, 15- 16- 1('2 . 

HELD: Inter est J!1 tax t.& dc!tnqucn · pr•~~ t o 
Decembt.·r 31 , 19!10 , sl.t..·l..ld o;; • 3 ( ! 1 • per 
month unt1l Dc ct.cmL., r 31 , ! QSO . 1 nt<!rcht o : 
all tuxes dellnqu<•rt •anuary ! , , 981 t o 
Xo "..ntber 30 , 198! , shou!o lx- S 6 n ~ 1• p.-r 
r;o<.;nth t < r •he fl r s t S3 , C 1n t.sXLS , .•nd 1 .. 
per 1:"'-'!lth on .s•l 1 ul'lill nu•a c<>! ll!que:lt t<tX<'S , 
un t t! Nu\'(;l!'be r Ju, 0!'1 . F1n.:s~.y . t.he 
:.n t.L·r~s t r a t <' cr ....... 1 dc ... 1nqucn• tax e£ :t! ter 
sove!f.b.:!! 30 , Jq8~. sr.c ... ld b., .. ~-~:or!" 5/6 ~ : 

l• ;.ct mont !. . 
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