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specifically made applicable to local governments 
with self-government powers. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 39 OPINION NO . 61 

CONSTITUTIONS - Rights of the conv~cted : holding public 
office ; 
ELECTIONS - Eligib~lity 
official misconduct; 

of candidate convicted o f 

l't!Sf'EASANCE Al\D MALFEASANCE - Effecl of official 
misconducL conviction on eligibility for future office; 
PUBLIC OFFICE - Right to hold office after state 
supervision for conviction has terminated ; 
QUALIFICATIONS - Effect of official 
conviction on eligibility for future o ff icP. ; 

misconduct 

I~ORDS AND PHR1,SES - "Permanently forfeit his office ;" 
MONTANA CODE ANNOTATED- Section 4 5-7- 401(4); 
MONTANA CONSTITUTION - Article II, section 28; 
OPINIONS OF niE ATTORNEY GENERAL- 37 Op . Att'y Gen. No . 
32 ; 
REVISED CODES Of' ~lONTANA, 1947 - Sections 94 -3 523 , 
94-391 0 . 

HELD: A person who is no longer under state 
supervision is not disqual1fied as a candidate 
for JUS tice of the peace by a conviction for 
official misconduct dur1ng a prev1ous tl~m in 
that of:ice . 

Robert L. Deschamps, III, Esq. 
M1ssoula County Attorney 
Missoula County Courthouse 
Missou la, Montana 59801 

Dear Mr. Deschamps: 

1 June 1982 

You have asked for my opinion on the following question: 

226 

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERA!. 

rs a person eligible for th~ off• cc of JuStic~ 
of the peace , i f he or she was convict~d of 
officia l misconduct whi le holding that off~ce 
during a previous te rm and stal" superv ision 
for tho o f fense has t erm1nated? 

ln my opinion , such d person is eliqibl~ to run for the 
office of justice of the peace . 

Section 4 5-7-401(4), MCA , prov~des: 

A publ~<.: servant wh<~ h<.as been cbdrged [w1 th 
official misconduct] may b~ ~uspended from h1s 
off~ce w1thout pay pending final JUdgment. 
Upon final judgment of conviction he shal. 
permanently forfeit his office . Upon 
acquittal he shall be r~instatPd 1n hls of:ice 
and shall recetve all backpay. 

The statute does not e :-rpl1c1Lly address '-'hether a 
convJCl.ed official is thsqu,ll. fied frorr holthng futur'-' 
of f 1ce . The answer to your question turns on the 
construct10n o ~ the phras~. ''permanenlly forfeit hls 
o ff1ce . " 

The phrase is amb1guous; arguments can be rruc~ tn 
support of ei ther side of the Jssue you have ra~sed. vn 
one hand , it is a•·guaole th.:~t the wo rd " permanently " 
indicat~s a leg islat i ve intent to for~ver d1squalify the 
convicted person from holding future office . See 37 Op . 
At. t ' y Gen . No . 32 at 140, 142 (19771. On the other 
hand , i t is arguable th~t the absence of e xpress 
disqualifying language indicates u legis l a t1ve intent t o 
allow the convict ed p~rson to be reelected to the 
of1ice . See Cannon v . ~n c. Tempe, 36 Anz. 16 , 281 
1 . 94-, 948 (; 929); 63 Am . Jur . 2d Public Offlcers and 
Employees§ 60 , ... t &66 - &7 (19 72); 67 c . J . s . Officers 
S 101 , at 445 ( 1978); compar;., S 45 - - -4 01 (4), ~:CA, with 
S 9 4- J 52 3 , R . C . M. 19 4 7 , .:1 nd S 9 4- J 91 0 , R . C. ~l. 19 47 . ~ly 
research has revealed n<>Montana c.:~ses eoncern1ng t he 
possible disqual1fying eitcct of sec t 1on 4 5- 7 -401 (4) , 
MCA, nor any statutes from other juri sd1ct1ons that 
include the phrase "permanently forfe1t his office ,'' 
which would be helpful in answcr1ng your question . 

I n deciding between the alternative interpretations o f 
section 4 5-7-4 01 (4), MCA, given above, one princJple cf 
statuto ry construction is determ1native , If a 
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construction of a statute is fa~rly possible by which a 
serious doubt of constitutionality may be avoided , that 
construct ion should be adopted . See Mc Millen v . Arthur 
G. McKee and Co., 166 Mont . 400;---409, 5JJ P.2d 1095, 
1099 (19'75l""iaccord Califano v . Yamasaki, 44 2 U. S . 682 , 
693 !l97Q) . In this case, construing the statute to 
disou lify a person from running for an office , because 
of <~ cn.m~nal conviction , after state supervision for 
the crime has terminated would raise a serious doubt as 
to its constitutionality. Article TI, section 28 of the 
Noo~tana Constitution states : " Rights of the convicted . 
Laws for the punishment of crime shall be founded on the 
principles of prevention and reformation . Full rightf: 
are restored by t ermination of s tate supervision for any 
o!fense aga1nst the stale .• The Montana Supreme Court , 
interpreting this provision, has said : 

In our view the constitutional pr vision 
refers to those r1gh's common ly considered 
pol' t1cal and civ11 nghts inc1dent to 
Cltll.enshlp such as the right to vote , the 
nght !;2 ~ publl.c off1ce , the right to 
serve as a j uror in our courts and the panoply 
of r i ghts possessed by all citizens under the 
laws of the land . 

Stace v . Rad1 , 176 ~1ont . 451, 469 , 57!1 P . 2d 1169 , 1180 
11978 ), quCiiTng State v . Ga fford, 172 Mont. 380 , 389-90, 
563 P . 2d ll29, 1134 11977) lemphas1s added); see V 
Montana Constitution Convention Tr anscript 1800 .-- To 
avoid doubt ~s co whether section 45- 7-4 01(4) , MCA , 
complies with thts constitut1onal guarantee, T conclule 
that the t erm " permanently forf~it his office" does not 
disqual1fy a person who has been convicted of official 
misconduct; from holding offlce after s t ate supervi sion 
for the o f fense has ter minated . 

Th1s conclus i on does not r ender the word "permanently " 
mean1ngless in che context of section 45-7-40114), MCA. 
That term clearly mandates forfeiture o f a convicted 
official ' s entire term of off1ce , and precl udes the 
imposition of a temporary suspension instead . The word 
"permanently " mean~ that a person who has forfeited his 
o r her office may not subsequently be reinstated, 
reappointed, o r reelected to the same term of office . 
See 37 Op . Att'y Gen . 1\o . 32 at 145 ; compare State ex 
r el. Tyrrell v . Jersey City, 25 N.J . L. s ... ., , 5 42-43 
11856) with .>tate v . Rose, 74 Kan . 262 , 86 P. 297, 
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298-99 (1906 1 . In 37 Op . Att ' y Gen . No . 32 at H5, r 
said that the word "permanently" "must be construed as 
contemplating a more drastic and broader remedy" than 
s t atutes u!:ing the unmodified tPrm " Corfe1t ," which have 
been narrowly construed . Nothing in this opinion should 
be interpreted as negating that statcmtnt or the holdi ng 
of that opinion . 

TIIF.REFORE, IT 1 S MY OPINIOtl : 

A person who 1.s no l onger under s::atl:! supervision 
is no t disqualified as a candid.Jte for jut>tice of 
the peace by a conviction for official misconduct 
during a previous t e rm in that otlic~ . 

Very truly yours, 

MIKF. GREELY 
Attorn~y Ccr.er~l 

VOJ.UME NO. 39 OPIN ION NO . li2 

ELF.CTIONS Ballot measures, g. theriny petition 
s1.gnatures at polling place; 
I:.LECTIONS Duty ot election administr1tor regacchng 
obst:Jctions at polling plac~; 
INJTIATIVE AND REfERENDUM 
signatures at polling place; 

Pet1tions, 

~ONTANA CODE AN~OTATE~ - Sections 13-13-122 1 

13-35 -218; 
MONTANA CO:-iSTITliTION - At ucle II 1 Stet ion 
II, section 7; article III, section 4; 
secttnn I . 

':lathering 

l3-35-2ll 1 

6; arllcle 
article v , 

HELD: Orderly gathering of initlatl.Vt! petit1.on 
sign.lture- al a polling place which doc~ not 
interfere with the clPction process or 
obstruct votrr access to he polls may ~oL be 
prohibit<'e. 

Robert L. Deschamps, III, Esq. 
Missoula County Attorne~ 
Missoula County CourthousP 
Missou la , Montana 59801 
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