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agencies over which Congress has allo wed ~he states to 
exert l~mited control . Based upon the plain language of 
the statute and the authorities cited above , 
part~cularly the decisions of the United States and 
Montana Supreme Courts , it is my opinion that national 
b~nks must be considered agencies of the federal 
government under section 69-12-324 (1 ) , MCA . 

TBEREFORE, I T IS MY OPINION: 

Both federctl reserve banks and natJ.onal banks are 
agenc1es of the United Stat~s government for 
purposes o f the Montana Motor Carrier Act , in 
particular, section 69 -1 2- 32 4(1), MCA. 

Very truly yours, 

f-ll KE GREELY 
Attorney General 

VOLUME NO. 39 OPINION NO. 48 

RURAL SPECIA~ I MPROVEMENT DISTRICTS - Assessment o f l ess 
than all property in distri ct; 
RURAL SPECIAL IMPROVEMENT DISTRICTS Enforcement of 
delinque nt assessments ; 
RU RAL SPECIAL IMPROVEMENT DISTRICTS Inclusion of 
portions of individual lots within district ; 
SUBDIVISION AND PLATTING ACT - Exemption from Act o f 
div1sion which occurs t hrough enforcement o f 11.., n for 
rural specJ.al improvemen t district ass~ssments; 
MONTANA CODE ANNOTATED - Sections 7- 12-2151 , 7-12-2168, 
7- 12-4161 t o 7-1 2- 4165 , Title 76 , ch. 3 . 

HELD: 1 . 'l'he county commission has no power to create a 
r ural special impto vernent district in which 
o nly por tions of the land within the district 
will be assessed fo r the cost of the 
improvement . 

2 . The county commiJsion may create a rural 
special improvement district including o nly 
portions of individual lots i n a rural 
subdiv1sion in order to equal ize t he benefits 
and burdens borne by each lot . 
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3. If only a portion of a lot is included in the 
dlstrict and the owner defaults in paying his 
rural special improvement district assessment , 
only the portion of the lot withtn the dis
trtct may be sold to satisfy the delinquency. 

4 . Sale of a portion of a lot to satisfy 
delinquent rural special 1mprovement district 
assessments 1s a division of property " by 
operatton of law• which is exE>mpt from the 
prov1stons of the Subdivision and Platting 
Act, Tttle 76 , ch . 3, MCA. 

Harolj F. Hanser, Esq. 
Yellowstone County Att:orner 
Yellowstone County Courthouse 
~1ll1ngs , Montana 59101 

Dear Mr. Hanser: 

, February 1982 

You have r.,quest~d my "~inion on the following question : 

Nay the county comm1ss1oners create a rural 
spec1al improvement distrtct containing within 
its boundartes a sw.aller " ass~ssm~nt area" 
whose property wi: 1 bear the entire assessed 
cost of the improvement? 

Your letter and memorandum inforn1 me that the 
\·ellowstone County Commission has proposed creation of a 
rural spectal improvement district for the purpose of 
paving a road into a rural subdtvision . The subdivision 
contains lots ranging in size from t wo to t wenty acres . 
The commissioners have determined that each lot 1s 
equally benefited regardless o f size. They decided to 
include the en~irety of each lot within the boundaries 
of the subdivision but to assess only an equal sized 
portion of each lo~ . The result is the proposed 
distnct contains within 1ts boundaries land which is 
not assessed for the cost of the L~provement . 

In my op1n1on, the statutes dealing with creat1on of 
rural special 1mprovement districts do not permit t his 
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kind of arrangement. Section 7-12-2151, MCA, provides 
the method by which the cost of an improvement must be 
assessed against the land within the district boundary: 

To defray the cost o f making a ny of the 
improvements provided for in this part, the 
board of county commissioners shall adopt the 
following method of assessment: 

Ill The board shall assess the entire cost of 
~ improvements aga1nst the entire distrTc~ 
§.!£h lot or parcel of land assessed in such 
district shall be assessed with ~ partci1 
the whole cost which its area bears to the 
area of tii'eent1re dTS'tr.lc"t";" exclusive or 
st:r'eet5;" avenues, alleys, and public places. 

(21 Where said rural special improvement 
district is located more than 5 miles from the 
boundary of an incorporated city or t own, said 
assessment may, at the option of the board, be 
based upon the assessed value of the lots o r 
pieces o f land within said district . 

131 The board in its discretion shall have 
the power to pay the whole o r any part of the 
cost of any street, avenue, o r alley 
intersection out of any funds in its hands 
available for that purpose o r to include the 
whole o r any part of such costs within the 
amount of the assessment to be paid by the 
property in the district. 

(Emphasis added.) In creating a special improvement 
district, a local government must comply in all r espects 
with the statutory procedures. Shapard v . City of 
Missoula, 49 Mont . 269, 278-79, 141 P . 544 , 547 (1914). 
The Shapard rule requires the local government to comply 
with statutory methods of assessing the cost of the 
improvement against the property in the district. Smith 
v. City of Bozeman, 144 Mont. 528, 540-41, 398 P.2d 462, 
469 (19651. Your proposal for creation of an 
• assessment area • including only a part of the lane! 
within the district boundary is plainly at odds with the 
legislative provision, set forth in sec tion 7-12-2151, 
MCA. that the cost of the improvement "sha ll " be 
assessed against " t he entire district, • and that each 
lot be assessed a percentage of the cost based on the 
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ratio of 1. ts area to the total area of the district. 
Unlike the statutes dealing with municipal special 
improvement districts, the statute in question here 
gives the county commissioners very little discretion in 
s~lecting a method of assessment. Compare S 7-12-2151, 
MCA, with S§ 1-12-4161 te> 4165, MCA. Montana law does 
not allow the method you propose. 

You suggest that assessment of the cost on an area basis 
will result J.n an unconst1tutional 1.nequal1ty between 
the assessment ilnd the beneflt der1ved by the larger 
lots. The Montana Suprem~ Court has found such 
arguments unpersuas1.ve 1.n cases 1n wh1.ch th~ local 
government complted with a statutory requirement that 
the assessment be determined on an area basis. Mansur 
v. CJ.ty of Polson, 45 Mont . 585 , 59 4-96, 125 P . 1002, 
1004-05 (1912); McMillan v. City of Butte, 30 Mont. 220, 
224-28, 76 P. 203, 204 - 05 (1904). Concededly, in both 
Mansur anc MCMJ.llan the Cou rt had before it no proof of 
equal benef1t accruing to differently situated lots. 
However, even if such proof is present, see, ~· 
Larsen farms v. City of Plentywood, 145 Mont. 509, 402 
P.2d 410 119651, the commissioners are not thereby 
empowered to v1olate the law and create an assessment 
method other than that set forth in the statute. 
Rather, the commissioners may deal with the problem of 
equalizing benefits and burdens by including with in the 
boundaries of the district only part of the larger lots 
which would otherwise bear an unfairly large part of the 
cost. Ricker v. City 2f Helena, 68 Mont. 350, 360-61, 
218 P. 1049, 1051-52 119231. 

While thls may not be a wholly satlSfactory solution, it 
~ppears to be the only option left open by law. 

You raise an additional question not reached by the 
Court 1.n Ricker: In the event the property owner 
defaults in paying his assessments, may the county 
execute against and sell the entire lot, or onl~· the 
portion 1ncluded in the distrlct? You assert that jale 
of only a portion of the lot may be unw0rkable . Under 
Montana la'W, taxes for rural special improvement 
districts are a lien "against the property assessed . • 
S 7-12-2i68(1), HCA. While our courts have not ruled on 
the questl.on, it appears the general rule is that 
statutory methods of enforcement of special improvement 
assessments are exclusive. 88 A.L.R.2d 1250 (1963); see 
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City o f Cut Bank v . Clapper Mo t o r Co . , 120 Mont. 274, 
280, 182 P.2d 474, 476- 77 (1947). The r.egl.slature 
provided a lien against assessed property as the 
enfor cement mechanism, and it is doubtful the courts 
would permit the county to proceed agains t the owner 's 
oth~r property to satisfy any deficiency l.n the security 
provided by the lien . Since on l y t he portion of the lot 
with in the district is assessed a nd therefore is subJect 
to the l1en, only that portion may be executed against 
and s o ld. 

You suggest that this cunclusion wi ll provide 
insufficient security fo:: the county . If !>O , the s ame 
resu lt may tallow from you r proposal to c reate 
"assessment areas • w1thin the rural specia l impr o vement 
district . As noted above, the statutory lien attaches 
only to "the property assessed " under sect ion 
7- 12- 21 68 (1), MCA . I f o nly a po rtion of the lot i s 
assessed , l. t could be argued tha t only a port1o n ~ay be 
subJec ted to the lien, even i f t he entl.re lot lS 
included l.n the jl.strict . I f this reason1ng is adopted , 
your attempt to assess less than a 11 oi tra~ property 
will be unavailing . I n any event, if the statute 
provides 1nsufficient security , 1t is f o r the 
Legislature to remedy . 

You finally suggest that sale of only a portion of a lot 
would subject the sal to the provisions of the 
Subd1v1sion and Platting Act, Ti t le 76, ch . 3 , MCA . 1 
disagree . Sectl.o n 76-3-201 (l) , MCA , e x empts divisions 
of land resultl.ng from an o rder of a cour::. or " by 
operation of law" from the requirements of the Act. 
Where part of a lot is sold to satisfy a rural special 
impr ovement district a s sessment, the buyer acqui r es a 
ne w title created by operation of the statutes governing 
enforcement o f delinquent assessments. See State ~ 
rel. City of Great Falls v. Jeffries, 83 Mont . l ll, 
116-17, 270-p. 638, 640 (l 928) . In such a case , the lot 
is dlvided by o pe r atlon of the s t a tutes, and not through 
any af firmative act on the part o f the O'-'ner . Such a 
division "by operation of law" is e xempt from t he 
requirements of the Subdivision and Platting Act. 

THEREFORE, IT IS ~IY OPINION: 

1 . The c ounty commission has no power to create a 
rural special i mprovement district in wh ich 

189 



OPINIONS OF THE ATTORNEY GENERAL 

only portions of the land within the district 
will b~ assessed for the cost of the 
improvement. 

2. The county commission may create a rural 
special improvement district including only 
port1ons of individual lots in a rural 
subdivision in order to equalize the benefits 
and burdens borne by each lot. 

3. If only a portton of a lot 1s 1ncluded 1n the 
distr1ct and the o wner defaults in paying his 
rural special improvement distr1ct assessment , 
only the portion of the lot with1n the 
district may be sold to satisfy the 
dellnquency. 

4 . Sale of a portlOn of a lot to satisfy 
delinquent rural spec1c.~l 1mprovement district 
assessments lS a dlViSlOn of propert y "by 
operatlon of law" whtch is exempt from the 
provisions of the Subdivision and Platting 
Act, Tttle 76 , ch . 3, .MCA . 

Ver} truly yours , 

MIKE GREELY 
Attorney General 

VOLUME NO. 39 OPINION NO . 49 

COUNTY Sl1PERINTENDENT OF SCHOOLS - Depu t y county super
ir,tt:ndent not requ~red to meet qualifications imposed on 
county superintendent; 
SC~OOLS AND SCHOOL DISTR!CTS - Deputy county super
intendent of schools need not meet statutory 
requirements 1mposed on county supertntendcnt; 
MONTANA CODE ANNOTAT~D - Sect1ons 20- 3- 201 , 
REVISED CODES OF MONTANA, 1947 - Sections 
i5- 5804 . 

20- 3- 2"~; 

75-15Ld , 

HELD: A ch1ef deputy or deputy county superintendent 
o f schools ts not required to have the same 
qual1ficat1ons as those required by law for 
the county sup~rlntend~nt of schools. 
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