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Op . Att'y Gen. No. 63 (1976) allows the city to enter 
into a contract providing compensatory time off for 
firefigh t ers. 

In closing, it is important to b e ar in mind that the 
above discussion applies to cities with general 
goverament powers, as opposed to those c i ties which have 
adopt ed self-government charters . Such home rule local 
governments po ssess expanded powers to manage their own 
affa irs without regard to most statutory limi tations on 
genera l government powers. See Title 7, ch. 1, pt. 1, 
MCA. This opinion expressesno conclusions as to the 
relationship betwePn a self- governing city and its 
firefighters. 

THEREFORE , IT IS MY OPINION: 

1. Work schedules for f i refi ghters must conform 
to those set forth in section 7-33-4126, MCA. 

2. A firefighter may rec eive compensatory time 
off for bonus ho urs worked in excess of f o rty 
in one week. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 39 OPINION NO. 3b 

CITIES & TOWNS - Volunteer f i refighters, eligibility for 
workers' compe nsation; 
FIREFIGHTERS, VOLUNTEER - Eligibility for workers' com
pensation in incorporated towns; 
WORKERS' COMPENSATION ACT - Coverage for volunteer fire
fighters in incorporated towns; 
WORKERS' C.JMPENSATION ACT - Volunteer firefighters as 
employees; 
MONTANA CODE ANNOTATED - Sections 7-33-4101, et ~· 
39- 71-101, et ~ --

HELD: Volunteer firefighters in inc<' porated towns 
are "employees" within the terms of the 
workers' Compensation Act. 
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Jan VanRiper 
Staff Attorney 
Division of Workers ' Compensation 
815 Front Street 
Helena, Montana 59601 

Dea r Ms. VanRiper: 

9 October 1981 

The Workers' Compensation Division has requested an 
opinion as to whether volunteer firefighters in 
incorporated towns are employees under the provisions o f 
the Workers' Compensation Act. The Workers' 
Compensation Act, S 39-71-101, et ~· MCA, does not 
speci fically refer to volunteerfirefighters . The Act 
does require workers' compensation coverage f~r all 
persons who qualify as an " employee" under section 
39 -71-11 8 , MCA . If those volunteers are considered to 
be "employees," incorporated towns must comply with the 
coverage requirements of the Act. lt L~ my opinion that 
volunteers should be considered "employees" wit~in the 
terms of the act . 

Section 39-71-118(1) ( a ). MCA, dehnes "employee" as 
"each person in this state ... who is 1n the service o f an 
employer. .. under any appointment or contract of hire, 
expressed or implied, oral or wr1tten." The issue 
presented by your request is whether volunteer 
firefighters serve incorporated municipalities " under 
any app01ntment or contract of hire. " 

Unpaid firefighters do not serve under any "contract of 
hire," because the element of compensation is lacking . 
See IC A. Larson, The Law of Workmen's Compensation 
§47. 41 (a) (1980). However, Other )UClSdiCtlOnS Wlth 
statutory language similar t~ that above have determined 
that government volunteers may be employees •under ... 
appo1ntment." See Bett£ v. Ann Arbor Public Schools, 
403 Mich. 507, ft!N.w.2d 4981T97Bl (student teacherl; 
Orphant v. St. Lou1s State Hospital, 441 S.W.2d 355 (Mo. 
1969) (volunteer at '!ltate hospital); but see Board of 
Education v. Industrial Commission, 53IT1.~ 167, 290 
N.E.2d 247 (volunteer in public school) . 

Under 'lantana's statutes conce rning the fire departments 
of incorporated municlpalltles, volunteer firef.1.qhters 
clearly serve •under ... appointment ." Section 7-33-4101, 
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MCA, requ1res there t o be in every city and town of this 
state a fire department, o rganized, managed, and 
cont r olled accord ing t o the provisions of state law. 
While firs t-class cit1es must have paid fire 
departments , second-class cities may have supplementary 
volunteer fire departments and third-class ci t ies and 
towns may have all-volunteer fire departments . 
SS - -33-4109, 7-33- 4128, MCA. Regardless of whether a 
depa r tment is pa1d or volunteer , however, the procedure 
fo r selection of f1refighters is the same . Sections 
--33-4 106 and 7- 33-4122 , MCA, stat e : 

The mayor or manager shall nominate , and, with 
the consent of the council or comm1ssion , 
appo1nt the chief of the fire department, the 
assistant ch1ef J r chiefs of the fire 
depar~ent , and a:l firefigh t ers . 

Each a ppointment shall be f1rst made fo r a 
probationary term o f 6 months, and thereaf ter 
the mayor or m,snager may nomint>te and , w1 t h 
t~e consent of the counc1l or comm1ss1on , 
a ppo1nt such ch1ef and assistant ch1ef or 
ch1efs of the fire department and 
f1ref1gh t ers , who shall thereafter hold the1 r 
respecttve appo1ntrnents du ring good behav ior 
and "''hlle t hey have the physical ab1hty t o 
perform the1r duties . 

!Emphasis added. ! 

Furthermore , the munic1pal1ty mainta1ns the "right of 
control" over volunteer f1ref l,hters that is essential 
to any employer- employee relat1onship under the Wo rkers ' 
Compensation Act. See Sharp v. Hoerner Waldorf Corp., 
178 Mont . 419 , 4 25-26 , 58 4 P . 2d 1298, 1301-02 (19 78 ); 
State ~ r el . Ferguson v . D1str1ct Court, 164 Mont . 84, 
88 , 519 P-:ld 151 , 153 (19i4). All Hrehghters serve 
under the superv1s1on of the ch1ef or the ch1ef engineer 
of the f1re department, who 1n turn ts dire c tly 
respons1ble to the Cl.ty o r town counc1l . See 
SS 7- 33- ·ll04 , 7 - JJ-4 105, 7 - 33-4 109151, 7- 33-4 123 to 
7- 33-4 125, MCA. 

The Montana Workers ' Compensation Act is required t o be 
llberally construed 1.1 favor of the claimant. 
S 39- 71 - 1 0 4, MCA . Wh1le the l1bcrn l construct1on 
doctr1ne hdS never been appl1ed t o the quest1on of the 
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underlying emp loyment r e lationship, it is likely that 
the Montana Cour t would agree with language i n E Georgia 
court opinion: 

[A iny legitimate doubt as to whether the 
sta t us o f the c la i mant i s t hat o f employee ... 
is t o be r e s o l ved in fa vor o f the e mplo yee 
status. 

Ratl1 ff v. Li berty Mutual Insura nce 
211 , 253 S . E. 2d 7 99 , 801 (19 79 ) . 
Anac o nd a £2.:_ , 1 77 Mont . 2 40 , 244, 
(1978) . 

Co., 149 Ga . App . 
See Gar l and v. 

S81P . 2ct 43 1 , 4 33 

THEREFORE , IT I S MY OPINION : 

Volun t eer fi r efJ.ghter s 1n incorporated 
" employees " w1thin t he te rms of the 
Compensat1on Act . 

Very truly you r s , 

MIKE GREFLY 
At torney G .. n .. ral 

towns are 
•..:orl< e rs' 

VOLUME NO . )Q OI' I NI ON NO . 3' 

INTERGO\'ERN~IENTAL COOPERATION - Powt:r o f mun1c1pal and 
county housing authorit1es t o enter int erlocal 
<:~greements ; 

MUN I CI PAL HOUSING AUTHORITY - l"c,wt:r to act beyond 
te rr i t orial ' U r L sd~ction ; 
MUN I CI PAL HOUS I NG AUTHORITV - Power to enter 1ntcrlocal 
ag r e e ments ; 
MONTANA CODE ANNC'TATEO - SeCtlons :! - '1-101 , 
7 - 15- 2112 , 7 - 15-44 02 , 7 - 15 - 4 4 13, 1- '5- 4 4 15 , 
76- 5- 103 , Title I , chapter 11 , part 1 ; 

7 - 15- :!111 , 
19 - 1- 1 02 , 

OPINIONS OF ATTORNEY GENERAL - 38 Op . A•t ' y Gen . No . 75 
(1 9 801, 3q Op . Att ' y Gen . No . 4 1198.1 . 

IIELO : 1 . An 1ndep.tndent board compost!d o ; tht! 
commJ.SSlone rs of the M 1 ~souta Ho using 
Au thority may not ut1l1ze the powers a nd 
facil Lt1es of the Author1ty t o adm1n1ste r the 
Se c t lon 8 rent subsJ.dy ~rogram beyond lhe 
JUr l s dtctiona l bounda r J.es of t he Aut hor 1 t y . 
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