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EMPLOYEES, PUBLIC - Rate of expenditure o f accrued l eave 
credits when changing from e ight-hour to ten-hou r 
work ing day; 
SICK LEAVE 
c redits when 
work ing day; 

Rate of 
changing 

expenditure of a ccrued leave 
from eight-hour to ten-hour 

VACATIONS - Rate of expenditure of accrued leave credits 
when changing from eight-hour to ten-hour worki ng day ; 
ADMINISTRATIVE RULES OF MONTANA- Sections 2 .21 . 122(b), 
2.21.135 , 2 . 21.1 43, 2.21.216( 7). 2.21.233 , 2 . 21.288 ; 
MONTANA CODE ANNOTATED Sections 2-4 -302 , 2-18-604, 
2-18-612, 2-18-618, 39-3-405 . 

HELD: Accrued employee leave time is calculated on a 
hourly basis for the purpose of determining 
the amount of leave time credited to employees 
who change from an eight-hour work day to a 
ten-hour work day . 

12 May 1981 

John N. Radonich, Esq . 
Anaconda- Deer Lodge County Attorney 
108 East Park Avenue 
Anaconda, Mont ana 59711 

Dear Mr. Radonich : 

You have requested my opinion on the following question: 

When an employee has accrued d~ys o f vacation 
and sick leave on a schedule of eight-hour 
working days is the accrued leave expended on 
a daily basis o r an hourly basis when the 
emplo yee changes t o a schedule of four 
ten-hour working days per week ? 

A review of the facts o f your situation and the 
pertinent statutes is necessdry to fully unde rsta nd your 
question . Section 2- 18-612, MCA, provides that an 
employee earns vacation leave credits at the rate of 
fifteen working days per year for the first ten years of 
service , eighteen days per year for the next five years, 
twenty-one days per year for the next following five 
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years, and twenty-four days per year for each year after 
twenty years of service. Section 2-18-618(1 ) , MCA, 
provides that sick-leave credits are earned at the rate 
of twelve working days per year. Your letter informs me 
that police employees of Anaconda-Deer Lodge County 
worked a schedult! of six consecutive eight hour days , 
followed by three days o ff, and accrued vacation and 
sick leave in units of eight-hour work ing days untl.l 
July 1, 1980 . On that da te , a new collec ive bargaining 
ag r eement b ... came effective , whic'l provided for a work 
week cons~st~ng of four consecutive ten-hour days. The 
employees now contend that each working day o f vacation 
and sick-leave cred~t ·crued at the rate of eight hou r s 
per working day ent1tles the employee to a ten-hour 
vacation or sick-leave day off . The county contends 
that the accrued vacation and sick-l eave credits must be 
converted into hours by multiplying the wo rking days of 
credit accrued by eight. This product is then divided 
by ten , according t~ the coun t y , t o determine how many 
new ten-hour days of vacation or s1ck leave are credited 
to eac h employee. 

The employees have asserted that the pla1n language of 
the above-quo ted statute controls--a working day of 
leave accrued should ent1tle the empl oyee to an ~nt1re 
wo rk1ng day o f leave e xpended . even tho ugh the working 
day f o r accrual purposes is sho rter than the working day 
for e xpenditure purposes . 1 am not persuaded that thl.s 
analys1c: lS correct. Sect1ons 2-1 8-6 1? and 2- 18-618 , 
~CA, g overn the rate a t wh1.ch leave accru~s; they do not 
speak t o the rate at wh1ch accrued leav~ is e xpended . 
No provis1o n of T1tle ~. chapter 18 , ~ICA , def1.nes the 
rate at wh1ch leave is £>Xpended. Thus , the pertinent 
s tatutes Sl.ntply do not answer the question presented . 

Title 2, chapter 18, MCA, is a comprehensive statutory 
enactment govern1ng the adm1nistration of the sta~e and 
county employee pay and beneflt system . In constru1ng 
such statutes, the 1nterpretat1on of the admlnistrative 
body cha rged "'lth the respons1billty of e xecuting the 
legisla~ive plan 1s entltled to substantial weight . 
Montana Power Co . v . Cremer , Mont. , 596 P.2d 483 
119~'1). In th1s regard, t he-pert tne~administrative 
regulations can be sa1.d to express the intPrpretatl.On of 
the agency . Department o f Revenue \" . Puget Sound Power 
~ Light Co ., ___ Mont . ___ , sa- P . 2d 1282 11978). 
Section 2- 18- 604, MCA, empower s the S ~ate Departm~nt of 
Adm1nistrat1on and the affected l ocal governments t o 
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adopt regulations governing administratio n o f employee 
leave. Whil e thP Anaco nda- Deer Lodge government has not 
acted to adopt regulations, the Department of Admin
istration has create d a comprehensive set o f rules 
i nterpre t i ng the leave provisions of s ta t e law. These 
rul es explicitly r ecogn ize that vacation a nd sick leave 
credits are accrued a nd rec orded o n a n ho urly bas i s at a 
r ate equal to a certain number o f wo rking days per ye a r. 
ARM sect ion 2. 21.122 (61, defines "sick leave cred i ts " a s 
an "earned numbe r of s ick l eave hours. • ARM S~'Ct ion 
2.21 .134, provides for calculation o f sic k leave c r ed i ts 
in hours, a nd ARM sec t 1on 2 . 2 1 . 1 38, pro vi des f o r 
recor ding o f sick leave c redi t s i n un i t s o f hou rs o r 
fra c tio ns o f hours . The ru l es cont ain s imilar 
provision s governing vacation l eave. ARM SS 
2 . 21.21 6 (7 ), 2 . 21. 223, 2 . 21. 228 . Thus, the De partment 
of Adminis trat ion has interpreted the pert inent s tatutes 
t o f avo r t he view put for th by t he cou nty--that a d a y of 
l e a ve acc r u ed o n the b, sis o f an eight - hou r work day 
en t i t l e s t he employee to only eight hours of leave , 
rega rdless of whether "he empl oyee ' s curr ent work day 1s 
e ight o r ten hours. 

Th is vie~ a ccord s with common sens e . To hold otherw1se 
wou l d g r a nt emp loyees a windfall , giving them hours of 
leave time in e xcess of those g r ant ed to t he ir 
col l eagues wh o do not have t he good fortune to have 
change d to a four - ten- hour da y work week . Such a 
ho lding would also r equire the amt!nding of the 
above- ci t ed regu l ations , which were duly adopted afte r a 
no t ice and comment period during wh1ch the affected 
employees had eve ry opportunity to make k nown their 
views . ~ S 2-4- 302 , MCA. 

I conclude that the reason1ng o f the rule 1s sound . 
Under the rule , t he employees in que st1on here are 
entitled t o leave equal t o the total number of hours 
acc r ued pr1or t o July 1, 1980, plus what ever leave 
accrues thereafter . The leave accrued prtor t o July 1 , 
1980 , must be convert ed fr om days tnto ho u r s and divided 
by ten to det erm1ne t he number o f ten -hour worktnq days 
o f leave eac h employee has accrued . 

Contrary to the assert 1on of the employees , such a 
result ~oes not 1mplicate the wage and hour pro visions 
of secttor. 39- 3-4 0S, MCA, by requir i ng leave credi•s to 
accrue fo r overt1me wor k . Sec tions 2- 18- 611 and 
2 - 18 - 618 , MCA, e xpl ic illy provide t hat for purpo ses o f 
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calculatin9 leave credits 2,080 hours (i.e., 40 hours x 
52 weeks) equals one year. Thus, hours worked in excess 
of 2,080 in a year by a permanent employee- -i . e., 
overtime hours--do not enter into the computation of the 
employees' leave credits. 

THEREFORE, IT IS MY OPINION: 

Accrued employee leave time is calculated on an 
hourly basis for the purpose of determinin9 the 
amount of leave time credited to employees who 
chan9e from an ei9ht-hour work day to a ten-hour 
work day. 

Very truly yours , 

MIKE GREELY 
Attorney General 

VOLUME NO. 39 OPINION NO. 16 

AOMINISTFATIV£ LAW - Uniform Fire Code; deference to 
agency interpretation; 
FIRE MARSHAL - Interpretation of the Uniform Fire Code; 
SERVICE STATIONS - Operatio n of key lock s ystems; 
UNIFORM FIRE COO£ - Interpretation; 
UNIFORM FIRE CODE - Key lock systems allowed; 
ADMINISTRATIVE RULES OF MONTANA- Sect i ons 23.7.101, 
23 . 7 .111; 
MONTANA CODE ANNOTATED - Sections 7- 33-4208, 50-3-102, 
50- 3-103; 
UNI FORM FIRE CODE- Sections 1.10 21a), 79.703(b). 

HELD: Service stat ions may opera t e unattended key 
lock systems for commercial, industrial, 
governmental and manu fac t.uring establishments 
durin9 the hours they are not open to the 
public. 

David W. Gliko, Esq. 
City Atto rney 
P.O. Box 5021 
Great Fa l ls, Montana 59403 

Dear Mr. Gliko: 

2 June 1981 

You hdve requested an opinion as to whether service 
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