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DISTRICTING ANLU AFFORTIONMENT COMMISSION = Repopt due 1to
47th Legislative Assembly;

ELECTIONS - Reapportionment of congtessional and legislative
districts;

LEGISLATURE - Receipt o! repolt from districtiing and appor-
Tionment commission;

LEGISLATURE - Reapportionment of congressional and legis-
lative districts;

1972 MONTANA CONSTITUTION - Article V, section l4(3).
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HELD: 1. The districting and appoirtionment commission 1Is
required to submit i1ts plan to the 47th Legis-
lature 1t census data 1s available 1n December
1480,

Z. The Legislature may tecess and reconvene at a
later date to receilve and make recommendations on
the commission's plan.

2% August 1980

Gene Mahoney, Challman

Listricting & Apportionment Committee
it Robert B, Fetson

legislative Counse|

S5tate Capitol

Helena, Montana 59601

Dear Mt Mahoney:

You have requested my opinion as Lo whether the districting
and appoprtionment commission is reguited to submit 1ts plan
te the 37th Legislaturs 1f Census data is availlable 1in
December [94)

Ferhaps the most significant line of cases that have come
from the United States Supteme Court in the last two decades
had bBeen the Comrt's decisions concerning redistricting and
teappot tionment. commonly Rnown as the "one-man = one=vote"
l.ne of cazses. These Cases teqgulre state legislatures to
o stitally update, through redistricting and reapportion-
ment, the boundaties ot electoral districts within each
state to 1nsute that one person's vote will not have more
weight than another person's vote. The watershed case s
Baker w. Cari ibe 1.5, 186 (1%61), where the Court held
that federal coutts had authority under the egual protection
ciause of the United States Constitution Lo examine Cthe
dpportionment tarmulas for electing representatives in the
various staltes. In Reynolds v, Simms, 377 U.5., 533, 555
(1964]), the Court stated:

The right teo wvote freely for the candi:date of
Gne's chotce 1= the essence of a democratic
aodlely, and any lYestilictions on that right strike
at the heart of representative Jovernment., And
the tight of suff age can be denied by a debase-
ment op dilution of the weight of the ciltizens
vale just as effectively as by wholly prohibiting
the free exercise of the franchise.
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In Gray v. Sanders, 372 U.S. 368 (1962), the court com-
mented:

The idea that every voter 1 egqual to every other
voter in a state, when he casts his ballot 1in
favor of several competing candidates, underlies
many of our decisions. 372 U.S5. 368 at 3B80.

And the Court held:

The concepts of political equality from the Dec-
laration of Independence, to Lincoln's Gettys-
burg's Address, to the fifteenth, seventeenth, and
nineteenth amendments can mean only one thing--one
person, one vote. 372 U.S. at 381.

See also Wesberry v. Sanders, 376 U.5. 1 (1963).

Montana, like most states, has chosen to formally redistrict
and reapportion electoral boundaries every ten years
following the federal census. The census figures concerning
the population of each electoral district are evaluated and
the boundaries are redrawn in accordance with the new popu-
lation figures.

Montana's redistricting and reapportionment scheme 1s pro-
vided 1n Article V, section 14, Montana Constitution. The
Constitution provides that in each legislative session imme-
diately prior to the federal census a commission be
appointed by the leadersh:p of the Legislature to prepare a
plan for redistricting and reapportionment. Article V,
section 14(3) provides:

The commission shall submit 1ts plan to the legis-
lature at the first regular session after its
appointment or after the census figures are avalil-
able. Within 30 days after submission, the legis-
lature shall return the plan to the commission
with 1its recommendation. Within 30 days there-
after, the commission shall file its plan with the
secretary of state and 1t shall become law. The
commission 1s then dissolved.

Your guestion concerns i1nterpretation of that constitutional
provision.
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The first regular session after the commission's appointment
will be the 47th Legislature, which commences in January of
1981. 1If the census figures are available in December 1980,
then the 47th Legislature will also be the first regular
session following the date the census figures are available.
The constitutional language is clear and unambiguous. The
cemmission must submit its plan to the first regular session
after 1ts appointment or at the first regular session after
the census figures are available. Where the constitutional
language is clear and unambiguous, the plain meaning must be
adopted. Dunphy v. Anaconda Co., 151 Mont. 76, 438 P.2d 660
(1969);: Keller v. Smith, 170 Mont. 399, 404, 53 P.2d 1002
(1976). Thus, the commission must submit 1ts plan to the
47th Legislature.

You have also requested my opinion as to whether the Legis-
lature could recess and reconvene at a later time to receive
and make recommendations on the commission's plan. The
Montana Constitution, Article V, section 6 provides:

The legislature shall meet each odd-numbered year
in regular session of not more than ninety legis-
lative days.

Article V, section 10(5), Montana Constitution, provides:

Neither house shall, without the consent of the
other, adjourn or recess for more than 3 days or
to any place other than that in which the 2 houses
are sitting.

It 1s 1implicit in the language of the two sections guoted
above that the Legislature may recess, with consent of both
houses, and reconvene at any time within the odd-numbered
year. [If the session does not meet in excess of ninety days
it would still be considered to be a regular session. As
long as the commission submits the plan to the Legislature
1n regular session, the provision of the Constitution will
be satisfied.

You have also asked whether there are any federal statutes
that require Congressional redistricting to be completed
within a certain time period. Ccngressional redistricting
1s a task to be done by the states. But 2 U.S5.C. section
2(a) provides that within one week after the commencement of
the regqular congressional session following the diecennial
census, the President must submit a statement to the
Congress, based on the census results, as to the number of
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representatives that will represent each state. This
section establishes a formula for electing representatives
to the Tongress until the state has completed the redis-
tricting process, Generally, under the formula, the
tepresentatives will be elected at large 1t there 15 a
change in the number of representatives the state 1is
entitled to in the next Congress.

THEREFORE, 1T IS MY COPINION:

A The districting and apportionment commission is
tequited to submit 1ts plan to the 47th Legis-
lature if censtis data 1s available i December

i

s 384,

= The Legislature may recess and reconvene at a
iater date o receive and make recommendations on

Lhe rommission’s plan
Very tiuly yours

MIKE OREELY
Attorney General
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