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2. Teachets at ''pr1vate lnStltUtlons'' need not hold 
Montana teachtng c ertlfirates. 

3. The Board or Publlc Ed~<catton 1s respons1ble for 
determ1n1ng whe ther a pr1vate 1nst1 tut1on pr·ov1des 
1nstruct1on 1n the program t he Board presc ttbes 
pursuant to sect1on 20- 7-111 , MCA . 

7 August 1980 

w~ llJ& M. Mc~eon, Esq. 
Ph1ll1ps County Attotney 
Phll lips County Courthouse 
Malta. Montana 59538 

Dear Mt . McKeon: 

You have requested my opln t on conce tnJng a number o f ques­
tlons rel ated to the "ptlvate Lnstltuuon" e xcept1on to 
Montana's compulso t y school a ltendance law. I have sum­
man zed your quest ions and stated them 1n the f o llowing 
form : 

1. Does the "pr1vate tnstltutton" exception to 
Montana's compulsory schoo 1 attendance 1 aw apply 
to a parent who teaches h1s c ht l dren at home? 

2. Must teachers at "pn.vate 1nst1 tut1ons" hold 
Montana teachtng c erttft c ates ? 

3 . Who 1s 
"prtvate 
structJ.on 
of Publlc 

respons1ble for determ1n1ng whethet 
JnstltuLIOns'' ln M~ntana provtde l n­
tn the program prese t tbed by t.he Boatd 

Educa t.ton? 

Ne1t.her t.he spectftc questtons you have asked no t the part.l­
cular facts ou t of whtch they anse s uggest any confllct 
between compulsory school attendance and freedom of 
rel1g1on. Ro wever , cons1derat1on of that factor 1s essent1al 
1n address1ng th1s area of the law 1n llght. 0 1 the fact t.hat 
most pr1vate educat1 onal lnSt1tut1ons are establi s hed by 
reltglous groups. 

Your quest1ons should f1rst be v1ewed agatnst t.he backdrop 
of t.he appllcabl e provtsions of the Constl tutlon of the 
State of Montana . Montana Constl tut1on. art1cle 10. 
sections 1 and 6 prov1de: 
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Section 1. Educat~onal goals and duties. 
(1) It i s the goal of the people t o establ 1sh a 

syste.m of education which will develop the full 
educat1onal potential of each person. Equal1ty of 
educat1onal opportunity 1s guaranteed to eac h 
person of the state. 

(2) The state recognizes the distinct and 
un1que cultural heritage of t he American 1 ndians 
and is conuutted in its educat ional goals to the 
preservat1on of their cultural i ntegrity . 

(3) The legislature shall p rovide a b asic 
system of free quality public elementary and 
s e condary schools. The leg islature may provide 
such other educational institutions, publ1c 
llbraries, and educational pr, grams as 1t deems 
des irable . 1 t shall fund and d1stribute in an 
equitable manner to t he school distr1cts the 
state's share of the cost of Lhe bas1c elementary 
and secondary school system. 

Sectlon 6. Ald proh1b1ted to sectar1an schools. 
(l) The : egislature, coun t1es, Cltles, towns, 

scho.., l d1str1cts, and publ1c corpor-atJ.ons shall 
not make any d1rect or J.ndJ.rect approprlatJ.on or 
payment from any publlc fund or mon1es, or any 
grant of lanas or other pr-operty for any sectar1an 
purpose or to aid any c hu rch , school, academy, 
sem1nary, c o llege, univers1ty, ot other llterary 
or- sc1ent1f1c tnst1tution, controlled in whole 01 
1n part by any church, sect or denomination . 

(2) Th1s sect1on shall not. app ly to funds from 
federal sour ces prov1ded to t he state for the 
express purpose of dtstribut1on to non-publ1c 
educat1on. 
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It 1s 1mportant to note at the ou tset that the Consttt Ut J.on 
recogn1zes the state's leg1t1mate 1nterest 1n the educatton 
of i ts c1 t~ zens. At the same t1me, the ConstltUtJ.on J.m­
pllcltly recogn1zes the e xistence and leg1t1macy of pr1vate 
sectar1an schools. 

As the Un1 ted States Supreme Court noted 1n Brown v. Boa r d 
of Educat1on , 347 U.S. 483, 493 (1954), ''[1)n these days, 1t 
is doubtful that any child may reasonably be e xpected to 
succeed in llfe 1f he 1s den1ed the opportunity of an 
educat1on." To furthe r the goal of developing the full 



educ •Ltonal poLentl.Jl t ,;acll pet·son. tht Legtslatu t e en­
.,r-Led Monltna'!' compulsoty attendance law. secllon 20- 5 -1 03. 
MrA. wht~J, ptov&des: 

111 Exc~:pt "'' ptovtded 111 subseclt<.>r. (2). any 
~·dtt>llt qu~tdttll, 01 othet petson who ts tespon­
stblt• J.ot · he c-ttt ot ,my chlld who ts y t al.s ot 
dqe ol' ••dt>t i-1101 tu the lttst day 01 school 111 
,my sehoul II!'Cll ycdt shdll ..:au<e the child to 
olle>lld tlw scho·,l tn whtch he ts entolled tct Lh!! 
~chool tt>rm dnd '"'"'=h s<·ho' l rlay thct'-'111 !J t ... sctthed 
by tho> L!ust••t·s :>t th<.' dtslttcl unL; I tho> I <it 1 of 
~he tollowttlg dat~s· 

(d) Lh" Child':; J.bth lc'ltthdt'{. 
(b) th.- ddle >1 ,-ompl~Lar 01 Ltw w tk ol Lh.-: 

e t.t: ~raot-
1-) Til•~ pl.OVlSlvns OL :>ubst:•:J.J.on W dv not 

!EE.l.J: !_!") th~ tollE_wutoa c.:~ses. 
1" l The clu ld t as been e x cused unoo::t ->1~"' ot llll"' 

"OliUltlOnL sPeCiflt::d .!.._U-:il - ~- 1 ;:. -
!b) The Child IS abSclll ~cC1U~~ ~~ 

net ec~vtntent or. rhet tea son ptescttb~><l 

f·OllCl<'S Of tlw ttust.ecs 

• 1 !ness. 
by the 

(C I The chi Jd h ts t.>.,;,n su~per,ded cct '-' X;.><·ll·•d 
Ul.<iet tilt: ptO\.Jib1uUS U1 ..._L - " - 2~:. 

l Entp!t <1-; 1 aoded ) 

Ac<.:otdtng LO St!CtlOII .~ - ':>-1'., NC:A, ,, Cll!ld nhi} bt: e X 'Uo<!d 

!tOr. ~h,_. Opt:l'dt!Oil 01 U1•' compU.SOI )' <illenddi1C .. Jd"' It tho> 
Cht!d 1~· 

(<d entollt:d n d pli'Ja t e Jnsttt.utJon •.rluch 
~:nov1des tnstt uct~on 1n the progtam p t csctlbed ~ 
the boatd of p ublic educ<~tlon putsudnt to 
20- '"' - 111: 

(b) enroll..od tn a schoo~ o t anoLltt:l dtst:t JCt. 01 
.;Latt under any of the:- tul uon p t ovtsJons of thts 
Ltlle; 

let pto·nde d •.aUt supe1v1sed cou e spond ence 
s t.ud y o• supe rv tsed hom•' s t.udy und"' r t.he t : ans ­
pOtlattOil ptOVLSlO!lS o f tillS Litle; 

(d ) excused ftom enrollment 111 a school 0 1 the 
dtsttlCL when Il 1s shown that Ins bod1Jy 01 
mental condttJOn doo.:s not perm1L lns attendanct: 
and the chtld cannot be tnsttucted undet the 
spec1al educdtJon ptOVJSlons ot this title: 
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(c) e x cused 11 om compuJsoty school atL~ndance 
11pon a detelmlllilllOII by il dlStliCL JUdge lllilt SUCII 
dLLI"ndance ts !lOt 111 the best tntetest o t the 
duld; ot 

( f 1 e xcused by the boa td of tr u.: tees upon a 
detetmtnatlon that such attendance by a cht ld who 
h 1 s at l a tned the age of I 6 1 s not 111 Lh<' bes L 

tntPIPSt of the chtld and the school. 

(EmphiiSlS ddded.) 

:1:!7 

The I t:tm ''pt l\l·lle lllSLI Lutton" 1S nOt de tined 111 COil)IIIICllOil 
'-'1Li1 thf- ''prtvatoe tustttutron" except1on. ThetPfot"'· oJ 

t>ttet louk at the htstot y uL the compulsory a•. rendance law 
ts no•ce!'S11Y Ill ctdct r.o shed some ltqht on what was con tem­
!Jl.tt•·J by th~ l.!!CJtS!dltltf.o wlv•n It ptOVI ied Ill the "pllV<lle 
Lnsttrutton" .-x ceprton. 

Pt 1 r to tlH" turn o t til•· ··nt•n :·. ->•·elton 1~'~0. Nontan.J 
l~s At.ll<)lcll<'.J 1~>'1'>. J;LO\Itded: 

t:·:••t y ;><tt~nt quoltdloll I other P"'ISOio Ill lh t• 
~t• · ~ o: 11cntllld, h~·:ut<J c·onttol (.1 <tl'/ child 
ch:ldtt-n rt•tw•·..-u tlw ~Q(·~· ol •:lqht. .UI·J lO•Ilteerr 
;t-al._, sh-tll bt tt'<-!Ulttd lv S»tlU st<.:h d11JJ 01 
•lui !t d. ~· ol publtc ,;chr>oJ, 0! PI IVdtP ,;chool 
t.,ughl U'/ I rompt·lPr\1_ lliSIIIIC'lOl tOt 1 ptltOd O[ 
11 tea: f tw..,t·;., Wet!k>' 111 .. ach Y"ilt, I X we"ks ol 

..:Itt ch • 1m.- shd I 1 bt: ·~ nso:r·utt Vtt; l h·JV I uEIJ Tlta l 
:;ucJ, par"'"' quittdl m 0 1 otheJ !)t"tson hav1ng 
"OilltOI Ql SI:Ch Child I \.:IHld!t:tl :>h•lll bP t: XC'USed 

1 !C•n• suet. duty b~· the school boat d ul th.- Jtstt l<'l 
wht•rt·'J'"'1 1£ sh,;lJ be .;hown to theJJ 5dttstactton, 
!'Il l J ••Cl l<J tpp••ul iS ptOVIdt<d by laW l Jl Otl" o( 
Lhl' lollow1ng reasons ·~Xt'ill thetet 1 to- wtl: 

I . Thd t • uch c:.!!_t_l_d ~ tdught -'~ home bv a 
compt<t ... ut lllStructot .!..D ~<.:!! bt anches ·-IS ate 
U>Urlll:.t taught .!..D lhe publl c sche><>ls. 

~ Th« t such ch tl.i l~-ts a lt ~ady ac·~ 1 Ll f'd tl~t• 
brdnches t lc.llrllng tctU'!hl 111 the publl" schools 

3. Th1t such pattnl quatd.tHI 01 :other 
per SOli IS not ,Jblt: t'>y Lt-'<15011 01 povet L\1 LO 
propt<llY cloth.- such ch1ld. 

4. 'l hat such ,-·h 1 I d 1 s 1 n such .1 phys1ca l 01 
ment.11 ~ ndt tton ( 1S declcltt:d by <1 compett!nt 
phys1ctan, u requued by th.- boatd) Lo tendet 
such dltendance 1nexpedtt:nt 01 tntp1 act tcable. 
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5. That there is no school taught the requ1-
s:t te length of t11"e wi th1n t wo and one-half miles 
of the residence of such chtld by the nearest 
traveled road; PROVIDED, That no chlld shall be 
r efused admiss1on to any publ1c schoo l on account 
of race or color. 

(Emphasis Added .) 

sect1on 1920 was amended 1n 1903 to n lude spec1Lc sub­
j ects 1n wh1ch children were to be tnst.ruct.ed. The refer ­
ence to home study was made even more e xpl1c1t by the amen­
d atory language. The law then provtded 1n per·ttnent part: 

All pare nts. guardians and other persons who have 
care of ch1ldren, shall Instruct them, o r ct~use 
them to be tnstructed 1n readtng. s pelltng. 
wr1t1ng . Engl1sh grammar. geography. phystology 
and hyg1ene. and art thmettc. Every parent, 
guardtan or ot.her person havtng charge of any 
ch1ld between the ages of etght and (oucteen years 
s hall send such ch1ld t o a publtc, private, or 
paroch1al school .. .. unless the chtld 1s e xcused 
from such attendance ... upon sa t1sfactory show1ng 
... that. the chtld ts be1ng 1nstructed at home. 

1903 Mont. Laws. ch. 45, § 1. 

The law rematned 1n substanttally that form unt1l 1971. when 
the law undez:went e x tenstve revtston. 1971 Mont.. Laws , ch. 
5. At that tlme the e xpress prov1s1on fot home tnsltuctlon 
was eltmtnated. The re)ectton of the home tnstructton e xcep­
tion 1n the 1971 laws buttressed by the use of the term 
"pr1vate tnst1tUt1on" 1n t..he new statutory scheme leads to 
the conclus1on that the "prtvate tnst.J.tut.ton" e xceptton to 
Montana's compulsory school attendance law does not apply to 
a parent. who teaches h1s c h1ldren at home. cases from o the r 
]Ur1sd1cttons support th1s conclus1on. 

In State v. Ho yt , 84 N. H. 38, 146 A. 170 (1929), the Sup reme 
Court of New Bampsh.ae addressed the rattona le undedytng 
the state's interest tn compulsoty attend ance at publtc or 
pr1vate 1nstitutions: 

Educatton 1n publl.c schools 1s considered by many 
to furntsh destreable and even essenttal tratntng 
for Clttzenshlp, apart from that ga1ned by t.he 
study o f books. The assoc1at1on w1. t h those of 
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all classes of society, at an early age and upon a 
common l evel, is not unreasonably urged as a 
prepar ation for discharging the duti es o f a clti ­
zen. The o b j ect of our school laws 1s not only t o 
protect the state from the consequences of ignor­
ance, but also to guard against the dangers of 
''incompetent Cltizenshi p.'' 

:!29 

In State v . Counort, 69 Wash. 361, 124 P. 910 (1912), the 
s upreme court of Washington , addressing the deflni LJ.on o f 
''prJ.vate school'' stated: 

We do not th1nk that the giv1ng of 1nstruct1on by 
a paren t to a ch1ld , conced 1ng the compe tency of 
the parent to fully 1nstruct the ch1ld 1n all that 
l.S taught 1n the public schools. 1s w1th1n the 
mean1ng o f the law "to attend a pr1vate school." 
Such a requ1rement means more than home J.nstruc­
tion. It means the same character of school as the 
publ1c school. a r egular, organ1zed and e x ist1ng 
instJ. tut~on, mak1ng a bus1ness of 1nstruct1ng 
ch1ldren of school age 1n the required study and 
for the full t1me requ1red by the laws of this 
state. 

In Board of EducatJ.on of Central School District No. 1 v. 
Allen. 392-U.S. 236, 245 (1968 ), the UnJ. t ed States Supreme 
Court noted: 

(o ) substant.tal body of c ase law has coni1rmed the 
poweL of the sta tes to 1ns1st that attendance at 
pr1vate schools, 1f 1t J.S to sat1sfy state compul ­
sor y-attendance laws, be at 1nstJ.tUt1ons wh1 ch 
prov1de m1n1mum hours o f 1nstruct1on. employ 
teachers of spec1 fled tra1n1ng. and cove r pre­
scrJ.bed subJects o f 1nstruction. Indeed, the 
s t ate ' s 1nterest 1n assur1ng that these standa rds 
are be1ng met has been considered a suff1C1ent 
reason for refuslng to accept J.nstructJ.on at home 
as compl1ance w1th compulsory educat1on statutes. 
These c ases wer e a sensible corollary of P1erce v. 
soc1ety or Sisters: if the State must sat1sfy J.ts 
1.nterest in secula r educatJ.on t h rough the J.n­
strument of pr1vate schools, J.t has a proper 
interes t 1n t he manner in whJ.ch those school s 
pet:form t heu: secular educatJ.onal funct1on. 
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constsl:~nl wtth th .. se tnte!ptetaLtons, theu, l conclude LhaL 
d pdtent cannot comply Wlth the compulsoty <~Llenddnce law ly 
stmply tf'<tc!llnq ht!i .:H het chtld dl home. 

With leSj..~'Cl Lo yout second qu~sLlon. section .!O-.J- 101(11. 
r-~.:A, J>!c>Vtdes: 

ll• e> tdeJ Ln .-.-tdblu;h d UlltiOim system' t qudltLy 
o-:iUCdt lOll .u,d LO €'115\llt: the lnd llllt:lldiiCC 0 1 !.H O­
t"'"'-' 1 nal Sl anJcu d", ,, system ol t Pochet and 
SPL'CLlLSl -_,!llllCdlLOil 5tld!l bt' estdbllsh~d dl1d 

ma.nt 1tntd t.n•iet Llw ptOVJSJOIJS ot Llll:> tt Ut- .md 
nc P"'iSOII .;IHI L•: pt:tmtllcd lo Lcdch 111 lhe 
p11bltc o;c-ht• •l• l the "'t"t" •tnt1l ht! hds obta1ned 
a te1che: cettt:tcatt' "' s~ectdltst cettl ttcato: 01 
• ht ... d:Stl lC!.. fl,t$ Obt~1lUCd ... u. ·~mt.:J'}Cncy \JUllJ_;ll­
::clt .. Ot. nt , .. nl~·i '\j'lnelll 111m lht .. S.ldlP. 

ttt.;.r Sitl!ut, ... ·lr ~·ll ··: -xr~.~.slv .... ly to pl!tscns ""'·t slullq to tt.~dch 

.11 1 .t.J!tc :>'ll ·- wh1lt: tt.'C(>Ilt •JeciSt•>ns •-1 the Un1Led 
hlll••s S! . pP·n~<• 111t J11J.<-'<1l<: tlt<tl Llv• tdto·'t· tnle tPSI 111 
••dllC•it. • ..,ta l! f"!tJCil lhdt lhr~ ~~!..dt~ car, lRlJ..iO!.t~ !P•lSO!hlb(P 

!••qt~!~tiot.s ot. p1 ~\'U't1 sc;Lools. th..:o Nuntand l.cglsl.lLUle hd!· 
llOL tJJt•'SS"i tlw ltllllllli'UII quail! !CdllOilS < l tl!CJSP who l••tH"h 
11\ pl :Vtll~ !1'·hoo!.. 'l•h,.IPJ()l:,•, dl Lht• J.H,..ta.ont_ ll111.._., 
t ... <JCht?!~:: tl "p1)•:41t.,• l!lStlld'lt~n! 11 1\et.•d tl·t. hold ~1onld ll•l 

' r·.tt~lll !l':J ce t t .L t 1 c.a tes . 

... Ollt t :Url! qi.~Sll()h •11 t!:: ... S bPCdUSP O t the tet.~ttllt:tnt:-.rll thdl 
"j:t!', ol•: li!SL!lULluns," In OtOt:l :.- Qll"liU'.' iot tht: ..,X­
-el'tiO:; •- ~Ill' CO!npldSOI)' d:.tcndtnce ll '-'• lliU~<! p!O'."Id<' 
"•IISilU"::ll ·11 Ill Lllf' J-LOgtam pLo!SCtlbea by the l.JO.ltd o l 
putt ! 1 • .-au ·a ·.1on " beca.tst- tl1e Boatd ot Publtc Educ<JlJOil 
pteS"I lt.<.:S 'h" j:,l<qJ lnl '1 lfiSllUCtlOil tefett"d lO 111 Lht! 
statut ·~ p11 Jittc 1n~t1 tuL tons ate f·llt.l tied to <1 detetullll •l ­
•ton by the BOdtd .;s to whelht:l thtcll pdttlCUldt pt oq tam 
rompltes Thet~totP, the ao<11d o l Publtc £ducdLton mdy 
!<~VIeW ptoqtlrns io:lll<"h ll•rt!:' b.- subrntltt:d le; thenl •111ltUilll'l 1> 1 
p!lVdt~ .r.StltUliOII::', 1.0 det~tmlllt' whethet Lht:y comply Wlt.h 
the boc~rd's t•'4"'' ... 'n":nts •111<1 1s5ue 1 5Ldtement to those 
lllSllluttons tlldl dl\: trt '"VIIl(.olld!ICI.!. Howcvct, tills te:•ncw 
mc1y not Jmp •. se tf+d llt:l '""1llllC:<Ilton tt::QU llt:ments 1pon 
lt:ciCht:ts, .tbl<JIJ..ln:;, and guidance counsel o ts. An tnsLt ­
LULlon whJch does not l"lb Ldln , statement u l conr~l lclnrt: t t om 
the board rnily 'it:t:k Jllul~lal t.,vtew 01 pto:S•:nt tts JUsLl ­
ftCdLl on ~n rou tt clutu.g the coutsc ot the ptoct:t:dtng s 
tnlll a ted by an att,..ndanc~ c ll1 cet -.:hen he ltnds " clnld who 
I S not ~llLOlled lr dll lpp!OJJI Ldlt! 111SllLUl101l. 



It the attendance off1cer. prov1ded for 1n sectton 20-~- 104, 
MCA, dtscovers that a ch1 ld s ubJect to compu lsory attendance 
ts not e ruotled 1n a school prov1d1ng the requ1red 1nst.ruc ­
tton and has not been e x cused under the prov1s1ons 01 Ttt.le 
20. I~C:A, he must "notlfy 1n wnunq Lhe pat"ent. guardtan. o t 
o ther person Lesponslble fo1 t.he c ate of the chtld that the 
cont.tnr•ed truancy or nonentollment of h1s chtld shall tesult 
111 !us ptosecutton .. . . " ''If the ctuld ts not ernolled illld 
1n ,, t Lend a nee at a school 01 e xcused f 1om school ~ 1L111 n 2 
days at te1 the tecctpl of the nol.tcc, the attE"ndance ot ft ce l 
sh.ll l ftle a complaJnL agatnst such petson 111 d cou rt o l 
compelt:nL JUitSdlCttorr." § 20- ~- 10€.( 1 ) , MCA. 

Tht•JII9hout Llw tnw•stl gc!L! OI! dlld tese.uch of you r request 
hd'Jf> found r1 q 1 •·<H ded 1 o 1 co nee 1 n on the pill L o t prt r en L; 
<lltd .:duct~ lor~• altkP dboul Lhe slat .. ' s t olt: tn tnsu• 111q th .. 
qualrty 0 1 "pt!Vi!le lltsttLuttons.'' WhdL I hav e attempted tl 
UJ 111 LIHS Opll1101l , c1bsenL any COitl.t OlJtng dt.:clsiOIIS tt ~Ill 
our Sup teme 'ourl 111 this arE:a, ts demonst rate how cou! t!> 
ltonr oth••t JUI tSdlcttons and the lint ted Sldte~ Sup r ern., 'otrtl 
hdv~ 111 t.h..- pd;L tnterprel.ed l"ngu .. ge stmllttl LO that found 
111 ou r :·r ,nuL~s Ho wever , a gt eat milny 'Jlt.,st ton!: tt>mnltt 
uncrn"'w" 1 t·d. Thes~· 1 n,; l 'lrle co us tr tu t lOilri I qu..- t 1 on.. u·q" rd­
liHJ the ~xLenL lo wlu1...t1 stdles rn 1y 1mpose tt•quttt '"mE!nl n1 
Jll ':clL" "'duc~tlonal JllStJLUttons. S~e W1st.:ons111 •. ·,ode t, 
•I Ul U.s. 20'- (I 'J','). They illl· quesuons that should be 
tddJ.,:::SS\;!d b;.' Lhe- Lc•qtn.lalUtP. 

In!' >I 11 "" lhts o prnr un lhlr cl 11111ed thoe cutr •·nL tdl<: 0 1 
lh<' lu·..:, 1 L.: ••! lt• t:l shoul d b•l pr<:o.pt•Cltve rllld Jl ~huuJJ ll•Jl 
lJ., &:ed t r pendlt< ... p.:rto:nls who 111 quoJ tdllh mtJ'i !tilVt: 

lt:llc:U <)II lllto,:tpH'ldLJOilS 0 1 th.> J ,lW l1u111 Olht.: t SUIIl<'"f <tlld 

'""':' 111 the tutut<- W1ch tO l"l lt 'll th~ll ~·h!ldt•·'ll ' ( tlw 
!JIItltr· cllvu1 sy!>t em. 

Till:;~ El- ;JH., l 'I' I ~ Mi f l N l v N : 

1. The 11 pl1Vrllc Lll!SLJLUl1C"~~tt 11 exct:pttoll lf) M(Jil'·•n·l'~ 

compu l soL y "ltendanct- '"'"' does nut ·•PI' l 'i LO 
patent who lf.:il<.:hcs Ius ch1ld1en ill home . 

.'. Teachets ell "ptJvaLe tnsttltJLtons" ntwrl no• hold 
l·lontilrtd tt·.tclrrnq cet LtllCdte:.,. 

3. Tht: Boa1d o t luhll<' EducdLJon ts tesponstt.l.- 101 
deLetlllllllllq whelhet d pt 1V<1 le lll:5tlLUllon ptovrdc,. 
111Sl1Ut:tlOil Ill the ptoqtJIIl the b<ldtd !>tt:. Cilb"" 
pUlSUdill lD S~Clton 20 - 7 - 111, MC:A. 



33:.! OPINION~ OF THE ATTORNEY c:ENF.Ri\L 

very truly yours 

MIKE GREELY 
Attorney General 

VOLUME NO. 38 

BAIL AND RECOCNIZANCE - Cted lttng forfelt.Utes; 

OPI NI ON NO. 96 

COUNTY OFFICERS AND EMPLOYEES - Treasutet, CteOU .lng for­
fel. tutes: 
F'IN£S - Cred1t1ng fotiettures; 
RESTITUTION - Use of totfetlUtes; 
MONTANA CODE ANNOTATED - Sect tons 2 - 7-501. et seq., 20- 7 -
504, 20-9-331(2)(d), 46-9-401, et seq., 46-9-504, 46-18- 201, 
46-1 8-603, 53- 9 - 109. 

HELD: 1. For f e1 ted appeat·ance bonds should bP c red1 ted by 
the county u·easut'er to the e qualtzatl.on of the 
count.y elementaty school d1st tlCt f oundatton 
p rograms , tn the s ame manner as ftnes ate cred1ted 
undet sect.ton 20- 9 - 331(2) (d) , MCA. 

2 . A JUdge lS 

tutlon to 
bond. 

wtthout the authortty to order restl­
be made fLom a f o rfetted appeatance 

John T. Flynn. Esq. 
Broadwater county Attorney 
Broadwater County Cour t house 
Townsend , Montana 59644 

Dear Mr. Flynn : 

8 August 1980 

You have r equested my op1.n1.on on the followtng quest1.ons: 

1. To what account should the county treasurer cred1.t 
forfel.ted appearanc e bo nds? 

2. May a judge order resti tutl.on to be made from a 
forfetted appearance bo nd, 
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