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Your letter states that some Justices of the Peace are 
applying the two-dollar-a-day imprisonment of section 61-8-
711, MCA, to traffic offenders, while others are applying 
the ten- dollar-a-day impr1sonment of section 46-19-102, MCA, 
to similar offenses. The result is that persons c onvicted 
of the same offense and subjected to the same fine are 
serving greatly disparate jail terms depending upon which 
statute is being applied. 

First, it is clear that section 61-8- 7 11, MCA , applies to 
all traffic offenses to the exclusion of section 46-19-102, 
MCA . This results from the fact that when a general and a 
particular statute on the same subj ect are inconsistent , the 
particular statute governs. § l - 2- 102, MCA. 

The situat1on you have raised, however, reveals a more 
fundamental problem that you should consider. If the 
failure to pay the fine is based upon indigency, consti tu
tional issues arise. In Williams v. Illinois, 399 u.s. 235 
(1970); Tate v. Short, 401 u.s. 395 (1971); Morris v. 
Schoonfiera:-399 u.s. 508 (1970); and State ex rel. Kotwicki 
v. D1stn.ct Court, 166 Mont. 335, 532 P.2d&941T975). the 
courts have recognized the inf1rmity of imposing a fine as a 
sentence and then converting it into a jail term simply 
because the de!endam: is indigent and cannot !orthwi th pay 
the fine in full. 

The implications of these holdings on the present situat ion 
are clear, and should be carefully cons1dered whenever a 
defendant is jailed for non-payment of a fine. 

THEREFORE, IT IS MY OPINION: 

Section 61-8-711, MCA, governs the penalties that may 
be imposed upon persons convicted of traffic offenses. 

Very t .ruly yours , 

MIKE GREELY 
Attorney General 

VOLUME NO. 38 OPINION NO. 62 

ADOPTION - Disclosure of original birth records to adopted 
person; 

cu1046
Text Box



OPINIONS OF THE A'M'ORNEY GENERAL 219 

BlR'l'li - Disclosure o f oriqinal b irth records to adopted 
person; 
DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES - Disclosure 
of original b irth records to adopted person; 
ILLEGITIMATE CHILDREN - Disclosure of illegitimacy o f birth 
to adopted person; 
VITAL STATISTICS Birth certificates, disclosure of 
orig inal birth records to adopted person; 
MONTANA CODE ANNOTATED - Sections 1-2-203, SO-l5-206(l )(a), 
50-1 5-304(2)(c). 

HELD: Legitimately born adopted persons o f legal age may 
have their sealed original birth records opened on 
demand pursuant to s ection S0-1S-304(2)(c), MCA. 
Illegitimately born adopted persons may apply to 
the court for disclosure of their sealed original 
birth records pursuant to section S0-15-206(l)(a), 
MCA. 

8 January 1980 

Sandra R. Muckleston, Esq. 
Ch~ef Leqal Counsel 
Department of Health and 

Env1ronmental sciences 
1400 Eleventh Avenue 
Helena, Montana 59601 

Dear Ms . Muckleston: 

You bave requested my opinion on the following question: 

Is a court order required before an adopted person 
ma~ be allowed access to h is or ber sealed 
or1qinal birth records? 

Your question requires construction of section 50-15-206 , 
MCA. That section provides, in part: 

(1) Disclosure of illegitimacy of birth or infor
mation from which ille ~imacy can be ascertained 
may be made only: 

(a) upon an order of a court to determine 
personal or property rights. An adopted person of 
legal age may apply to the court for such an 
order. 
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The last sentence, concerning adopted persons, was added by 
the Forty-sixth Legislature last year. 

The amend1ng legislation , Senate Bill 137, as introduced, 
prov1ded for disclosure ot such ~nformation "upon request of 
an adopted person if of age." This proposed subsection was 
considered and specifically rejected by the Legislature. In 
its final form the bill allowed adopted persons to apply for 
court ordered disclosure. History of legislation may be 
resorted to in order to determine the intention of the 
Legislature. State ex rel. Normile v. Cooney, 100 Mont. 
391, 398, 47 P.2d 637. 641 (1935). Since the Legislature 
chose to require adopted persons to petition the courts for 
disclosure of these records, rather than allowing direct 
disclosure on request, the legislative intent must have been 
to prohibit disclosure of such records to adopted persons 
except upon court order. 

With section 50-15-206, MCA, so con ; trued, an apparent 
conflict anses between the provisions of that sect-ion and 
section 50- 15-304, MCA. The latter section provides in 
relevant part: 

(2) The procedure for recording a 
certificate of birth for a person born 
and adopted is as follows: 

substitute 
in Montana 

••• 
(C) 

records 
adopted 
court. 

The department shall seal original birth 
and open them only on demand of the 

person if of legal age or on order of a 

Hence, where section 50-15-304(2)(c), MCA, would allow an 
adopted, illegitimately born person access to his or her 
sealed original birth records upon demand, section 50-15-
206(1 )(a) specifically requires that such persons may gain 
access to any records which disclose illegitimacy of birth 
only upon application to a court . Within this limited area 
of access by adopted ill~gitimately born persons, the 
sections conflict. 

The provisions of section 50-15-206(l)(a), MCA, must control 
this conflict. sections 50-15- 206 and 50-15-304, MCA, were 
enacted by the Legislature at the same time by chapter 197, 
1967 Montana Laws . However, section 50-l5-206(l)(a), MCA, 
was enacted as part of a 1979 amendment of that section. 
Section 1 - 2-203, MCA, provides in relevant part: "Where a 
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section or a part of a statute is amende d, ... the new pro
visions are to be considered as having been enacted at the 
time of the amendlllent." Earlier statutes. to the extent of 
any repugnancy, are controlled by later statutes. State ex 
rel. Wiley v. District Court, 118 Mont. 50, 55, 164 P.2d 
358, 361 (1945). As already discussed, the Legislature 
intended that adopted illegitimately born persons apply to 
the court" for di"clo"ure o£ their original birth records:. 
To that e.xtent the provisions of the two sections are repug
nant, and section 50-l5-206(l)(a), MCA, t he newer enactment, 
controls. 

Another rule of statutory construction also supports my 
opinion that section 50-l5-206(l)(a), MCA , controls. Where 
a specific statute conflicts with a general statute, the 
specific statute controls over the general to the extent of 
any repugnancy. State ex rel. Browman v. Wood, 168 Mont. 
341. 346, 543 P.2d 184:-187 (1975). Underthis rule of 
construction, the better view is that section 50-15- 304, 
MCA , is a general statute dealing with the birth records of 
all adopted persons. Section 50- 15-206(l)(a). MCA , is a 
more specific statut~ regulating disclosure of birth records 
of illegitimate adopted persons, which thus controls in 
cases where the statutes conflict. 

In all instances where the s tatutes do not conflict, the 
provisions of section SO-l5-304(2)( c), MCA , remain valid and 
have effect. Legitimately born adopted persons o f legal age 
may therefore have their sealed original birth records 
opened pursuant to that section. 

THEREFORE, IT IS MY OPINION : 

Legitimately born adopted persons of legal age may have 
their sealed original birth records opened on demand 
pursuant to section 50-l5-304(2)(c), MCA . Illegiti
mately born adopted persons may apply to the court for 
disclosure of their sealed original b irth records 
pursuant to section SO-l5-206(l)(a) , MCA. 

Very truly yours, 

MIKE CREELY 
Attorney General 




