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Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 38 OPINION NO. 112 

ATTORNEY GENERAL Effect of unreported d1str1ct court 
judgment on Attorney General Opinions; 
JUDGMENTS B~nd1ng effect of declaratory Judgment on 
persons not parties t o lawsu~t; 
MUNICIPAL GOVERNMENT E"uncuor.s wh1ch must be hnanced 
through all-purpose levy; 
MUNICIPAL GOVERNMENT - Opt1ons where no fund1.ng mechan1sm 
provided for new mun1cipal functl.on; 
MONTANA CODE ANNOTATED - Sect1ons 1-2-112, 2-15-501, 7 -1-
114, 7 -&-4431. 7-&-4452, 7 -&-4453, 7 -&-4455, 7-:!2-4117, 
7 - 33-4111, 7-33-4130, 19 - 3 - 204, 19- 9-704, 19-10- 301, 19- 11 -
503, 27-8-301; 
1975 MONTANA LAWS - Chapter 324, sect1on 2, chapter 359, 
sect1on 2. chapter 438, sectlon 3. 

HELD: 1. Municipall.ties which adopt the all-purpose m11l 
levy authorized 1.n section 7-&-4452, MCA, forfeit 
l.he power to impose levies for any part1.cular 
purpose not clearly excepted by statute from 
exclusivlty of the all-purpose levy. 

2. The taxing authon ty granted in sections 19-10-
301, MCA (local police retlrement plans), 19-11-
503, MCA Cfl r emen•s dlsablllty), and 7-33-4111. 
MCA (volunteer fire departments), 1s supplanted by 
the adopt1on of an a l l-purpose levy under sect1on 
7-&-4452, MCA. 

3. The taxing author1 ty granted 1n sect1ons 7-32-
4117, MCA (pollee group insurance), 7 - 33 - 4130, MCA 
(fireman's group insurance, first and second class 
cities), 19-9- 704, MCA (statewide police retire
ment plan), 19-3- 204 ( PERS for city employees ). 
1975 Montana Laws, chapter 359 , section 2 (not 
cod1fied) (group insurance for city employees), 
1975 Montana Laws, chapter 324, section 2 (not 
codified) (bremen's minimum wage, first and 
second class c1ties) and 1975 Montana Laws, 
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cha~ter 438, sect1on 3 (not cod1f1edl (pollee 
m1m1mwn wage, f1rst and second class Cltles) 1s 
not supplanted by adopt1on of an all - purpose levy 
under sect1on 7 -6-4452, MCA. 

4. The Attor~ey General, 1n issu1ng adv1sory 
opinions, 1s not bound by a conclusion of law 
expressed in a district court declaratory j udgment 
tn an act1on to whtch the Attorney General is not 
a party. 

Harold A. Fryslie, D1rector 
Department of Commun1ty Affa1rs 
Capltol Stat1on 
Helena, Montana 59601 

Dear Mr. Frysl1e: 

29 October 1980 

You have requested my opinion on whether particular e xpendi
tures t·equired of mun1c1pal governments by statute may be 
ftnanced by property taxes levied 1n add1t1on to the stxty 
fl ve m1ll all-purpose levy prov1ded in sect1on 7-6-44 52, 
MCA. Sect1on 7 -6-4452. MCA. allows a muntctpal government 
to "make an all - purpose annual levy upon the taxable value 
of all property tn the cittes and towns subJeCt to taxatton 
for muntctpal purposes 10 lleu of the multiple levies now 
authorized by statute." 1 note that mun1c1paltt1es wtth 
self-government powers are exempt from this hm1t. § 7-l-
114(g) , MCA. Sectton 7- 6-4453, MCA, perm1ts spectal levtes 
tn addition to the all - purpose levy to fund bonded lndebted
ness, to pay j udgments, and to fund SID revolv1ng funds . 
You i nqu1re whether certa1 n other a ctiv1 ties which munlCl
pallties are requ ired by law to under~ake may also be funded 
by additional levies. 

The Montana Supreme Court has nc~ had occas1on to construe 
the all-purpose levy statute to determine whether muntct
pal1tles which adopt the all-purpose levy alternattve may 
make edditional special levies for other purposes . However, 
op1nions of three Attorneys General have consistently held 
that a muntcipall ty adopting the all -purpose levy may not 
levy addit1onal special taxes without clear statutory 
approval. 31 Op. Att'y Gen. No. 18 (1966) held that a 
municipality adopting the all-pJ rpose levy could not levy an 
additional tax tJ retire general obligation bonds. 36 Op. 
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Att'y Gen. No. 61 (1976). adopted a s~milar construction, 
stat~ng: 

It .1.s apparent that this all-purpose levy is an 
opt1ona1 system of financing a city's operations. 
T t provides an alternative to financing through 
separate levies for each c1 ty function. Munici
palltles wh1ch choose this method of financing 
must 1nclude w1th1n the all-purpose levy those 
lev1es wh.1.ch would otherw1se be imposed lnd1V1du
ally and wh1 ch are not speci flcally exempt from 
the all-purpose levy. 

Th1s analys1s was re1terated 1n 36 Op. Att'y Gen. No. 94 
(1976). 

As recently as last year t rev1ewed these op1n1ons and 
reaff1rmed the1r reason1ng. 38 Op. Att'y Gen. No. 44 
(1979). t contlnue to adhere to that v1ewpo1nt. The all
purpose levy 1s an alternat1ve to the adoption of p1ecemeal 
spec.1.al lev1es. The .1.ntent of the Leg1slature could not be 
clearer: The all-purpose levy is made "ln l1eu o f the 
multlple 1ev1es now author1zed by statur.e." When a mun1c1-
pal1ty opts for th.1.s form of taxat.1.on, 1t for f e1ts the power 
to levy spec1al add1 tiona! taxes unless authorized by the 
Leglslature. 

It could be argued that the leg.1.slat1ve h1story of the 
all-purpose levy does not support th1s conclus1on. As 
or1g1nally enacted , sect1on 7-6-44S2, MCA, author1zed "an 
all purpose exclus1ve annual mlll levy 1n l1eu of the 
mult1ple levies now author1zed .... " l97S Montana Laws, 
c hapter 82 (emphas1s added). A 1969 ame ndment s t ruck t he 
word "excluslve" f rom the statute . 1969 Montana Laws, 
chapter 226. lead1ng some to argue that the Leg1slature no 
longer 1ntended the all purpose levy to supplant the piece
meal tax 1ng authorlty wh1.ch had been the rule pr1or to 196S. 
The argument 1s flawed in two respects. 1n1t1ally, the 1969 
amendment le ft l.ntact the language prov1d1ng that the all
purpose levy was an opt1on to be e xerc.1.sed "ln l1eu of the 
multlple l ev1es now authorized .... " In my opin1on this 
clause refers not to the specific mult.1.ple levies in exlst
ence 1n 196S, but rather to the s ystem o f multiple levies 
then in e x istence. to wh1ch the all -purpose levy was t o 
prov1de an alternat1ve . The retent1on of th1s phrase 
suggests a cont1nuing leg1slat1ve lnte nt to e xclude author
ity to levy taxes p1ecemeal 1n add1tion to the all-purpose 
l e vy. F'urther, the 1969 amendme nt authorized lev1es 1n 
addit1on to the all -purpose levy for two s pec1f1c pu rposes--
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"to service and pay bonded indebtedness of municipalities or 
to pay judgments against municipalities .... " It is entirely 
plausible that in striking the word "exclusive" the Legls
lature was merely recognizing that exceptions to the all
purpose levy could be created by statute. The 1969 amend
ment does not alter my conclusion that the adoption of an 
all-purpose levy supplants the authority to levy taxes not 
specifically permitted in addition to the all-purpose levy. 

It is my op1n1on that the expenditures you present must be 
financed through the all- purpose levy unless exempted by 
statute. It 1s therefore necessary to review the statutory 
language to determine whether the Legislature has e xpressed 
an intention that cities may levy special taxes in addition 
to the all-purpose levy. 

The levy for firemen's disability insurance is authorized by 
section 19-11-503, MCA. The taxing authority is granted in 
subsection (2): 

Whenever the fund contair.s less than 2% of the 
taxable valuation of all taxable property within 
the limits of the city or town, the governing body 
of the city or town shall, at the time of the levy 
of the annual tax, levy a special tax as provided 
in 19-11-504. The special tax shall be collected 
as other taxes are collected and, when so col
lected, shall be paid into the disability and 
pension fund. 

This statute evidences no legislat1ve intent to permit a 
special tax levy in addition to the all-purpose levy. It lS 
signiflcant that the taxing authority in section 19-11-503, 
MCA, has been in existence in some form s 1nce 1907, Laws of 
Montana (1907), chapter 71, section 3, and that the Legisla
ture substantially rewrote these provisions as recently as 
1977. 1977 Mont. Laws, ch. 157. Attorneys General have 
construed the all-purpose levy as exclusive virtually since 
its inception. See 31 Op. Att'y Gen. No. 18 (1966). The 
failure of the Legislature to include language excepting 
this levy from the all-purpose levy during the amendatory 
process suggests that the Legislature intended this levy to 
be supplanted by the all-purpose levy. See Bottomly v. 
Ford, 117 Mont. 160, 167-68, 157 P.2d 108 (1945). Section 
7-33-4111, MCA, provides taxing authority to support volun
teer fire departments: 
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Fo~ the purpose of supporting volunteer f1re 
departments 1n any c1ty or town whlch does not 
have a pa1d f1~e department and for the pu~pose of 
purchas1ng t.he necessary equ1pment fo~ them, the 
counc1l 1n any city or town may levy, 1n add1t1on 
to other lev1es perrn1tted by law, a spec1al tax 
not exceed1ng 2 m1lls on each dollar of the tax
able va 1 ue of the property of the c1 ty o r town 
subJ e ct to taxat1on. 

sect1on 19-10-301, MCA , conta1ns a s1m1lar g~ant of author-
1ty to tmpose "an add1t1onal levy of three m1lls" to support 
pollee ret1 rement funds "1 f the demand aga1nst a c1 ty f or 
depos1ts 1n 1ts fund is such that 1t cannot be met w1th1n 
the general taxtng authonty of the city." Whlle both o f 
these s tatutes appear to pt·ov1de "add1t1onal" tax1ng author
tty , a revtew of the 1eg1slat1ve htstory d1sc1oses no legts 
lattve lntent to exempt them !rom the exclus1ve all-purpose 
levy. The "addlttonal'' language 1n sectton 7- 33 - 4111, MCA, 
was part <Jf the statute as or1g1nally enacted, 1927 Mont.. 
Laws, ch. 26. § 1. It 1s 1mpossible to 1mpute to that 
language an 1ntent to exce~t th1s levy from the all-purpose 
levy, whlch was not statutortly authorized untll 1965. 1965 
Mont . Laws, ch. 82. Likew1se, the "add1t1ona1 levy" 
language 1n sectton 19-10-301, MCA. was added by amendment 
1n chapter 78, sect1on 1. 1949 Montana Laws. The 1949 amend
ment p~ov1ded add1t1onal tax1ng autho~lty 1f the then 
ex1st1ng one m1ll levy p~oved 1nsu!f1c1ent . Both statutes 
have been amended s1nce the adoptton of the all-purpose 
levy, and tn neither case d1d the Leg1slature add language 
spec1ftcally creattng an e xcept1on to the exc1uS1Vlty of the 
all-purpose levy. See 1974 Mont. Laws. ch. 335, § 6; 1977 
Mont . Laws, ch. 224, § 1; 1977 Mont. Laws, ch. 456, § 35; 
1977 Mont . Laws, ch. 489. § 3; 1977 Mont . Laws. ch. 566, § 
26; 1979 Mont. Laws, ch. 114, § 20. I therefore conclude 
that the tax1ng authon.ty granted 1n these two statutes is 
supplanted by the all-purpose levy. 

Sectton 19-3-204, MCA, author1zes a tax 
governments to f1nance part1c1pat1on in the 
ee's Rettrement System. It prov1des: 

levy by local 
Public Employ-

If the required contribut1ons to the retirement 
system exceed the funds avatlable to a contractlng 
employer (l.e., a ctty or town) from gereral 
revenue sources, the contract1ng employer may 
budget, levy, and collect annually a special tax 
upon the assessable property of the contract.1ng 
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employer 1n a number of cents per SlOO of assess
able property as is sufficient to raise the amount 
estimated by the le9islative body to be required 
to provide suff1cient revenue to meet the obliga
tlon of the contracting employer to the retirement 
system. The rate of taxation may be 1n addition 
to the annual rate of taxation allowed by law to 
be lev1ed by the contracting employer. 
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I conclude that this tax may be lev1ed 1n addition to the 
all-purpose levy. This statute was enacted after the 
creat1on of the all-purpose levy as a f1nancing alternat1ve 
for Cl ty governments. It spec1 fically prov1des for a s1 tua
tlon where the general revenue raised by the c1.ty is inade
quate to meet the obligat1ons assumed. and allows the city 
to levy a tax "1n add1t1on to the annual rate of taxat1on 
allowed by law . . .. " This language clearly states a legJ.sla
t i ve 1ntent to grant tax1ng author1ty 1n add1tion to that 
found 1n the all-purpose levy. 

I reac h the same conclus1on w1 th respect to the tax1ng 
authority granted by 1975 Montana Laws, chapter 359, sect1on 
2, wh1c h , although not cod1.f1ed, g1ves Cltl.es the power to 
tax to fund group 1.nsurance plans for c1 ty employees. l t 
prov1des: 

In compl1ance w1th sectton 43-517 (now cod1f1ed at 
1-2-112. MCA) the adnun1strat1on of th1s act 15 
declared a publ1c purpose of a county, city or 
town which may be in addi t1on !:2 any other levy 
and may be pa1d out of the general fund of the 
governing body and flnanced by a levy on the 
taxabl e value of property w1.t.hin the county, c1ty. 
or town . (Emphasls added.) 

The Leg1slature's 1nsert1on of the under l1ned language 
ev1dences an 1ntent. to confer tax1ng authonty beyond any 
statutory limitat1on such as 1s found in the all-purpose 
levy statute. I therefore conclude that this tax may be 
lev1ed 1n add1t1on to the 65 - mlll all-purpose levy. 

You also 1nqu1re concern1.ng sect1on 19-9-704, MCA, whJ.ch 
confers t.ax1ng authority to support munlcl.pal parttcipatlon 
in the statew1de pollee retirement plan. It provides in 
pert1nent part: 

( 1 ) ( w I hen the 
but1ons cannot 
authority and 

demand for deposits of such contri
be met within the general taxat1on 
other revenues available to the 
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c~ty, the appropnate authority of the c~ty m~y 
levy any addit~onal tax author~zed ~ law untJ.l 
the general tax~ng authority and o ther revenue 
ava1lable is suffic~ent to meet the demand. 

( 2 1 "General tax1ng authority," as used 1n th1s 
sect1on. means that levy whlc h the c1 ty may make 
under the all-purpose levy or under multlple
purpose lev1es. 1! the c1ty 1s usJ.ng multlple 
purpose lev1es. 

(3) No provis1on of any s'tatute relat1ng to the 
all-purpose levy may be so construed as to llm1t 
the addi t1onal taxing authority created ~ thls 
sectJ.on. (EmphasJ.s added.) 

Th1s statute creates a cond1 t1onal authortzatJ.on to e xceed 
the &5-mlll lJ.ml.t 1n those munlclpalJ.tJ.es which have adop'ted 
the all-purpose levy . When the 65-mill levy 1s inadequate 
t o fund the program, this statute allows the c1ty to levy 
any additlonal tax "author1zed by law," despite the &5-mill 
liml. tat1on. 

The remaining statutes abou't which you Inquire refer. more 
or less expl1c1 tly, to the provJ.sions 01 section 1-2-112, 
MCA. although none creates an expllclt exception to the 
all-purpose levy. Cf., 1975 Mont. Laws, ch. 359, § 2 
(refers to 1-2-112, MCA, but creates expllcJ.t e xcept1on). 
Pr1or to July 1. 1979, section 1-2-112. MCA. prov1ded : 

( 1) Any law enacted by tt.~ leg.tslature after July 
1. 1974, wh1ch requ1res a local government unit to 
perform an activ1ty or prov1de a service or facil
ity wh1ch will requ1re the direct expendJ.ture of 
addi t1onal funds must prov1de a means to finance 
the activity . service, or facility. The means of 
financing such activity may be through a general 
all-purpose. or special levy or through remission 
of funds by the state of Montana to said local 
governmen't unit. However, any requ1rement in such 
law that financing be made f rom the local govern
ment unit's levy authority must also provide 
authority therein to increase said levy by an 
amount necessary to finance said program .... 
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(2) The local government unit may refuse to 
admi nister or enforce any law which does not 
comply with the requirements of this section if 
that l aw requires an expenditure that would 
require a local government to exceed its statutory 
levy authori ty . 
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The 1979 Legislature substantia lly rewrote s~ction 1 - 2 - 112. 
MCA . However, the 1979 amendments apply only to measures 
enacted after July 1, 1979. 

The p rovisions relating to minimum wages for policemen and 
firemen, 1975 Montana Laws, chapter 324, section 2, and 
chapter 438, s e ction 3, r e spectively, provide: 

In compliance with section 43-517, R.C.M. 1947, 
(now codified as a.mended at 1-2-112, MCA), the 
administration of thi» act is declared to be a 
public purpose of a city or town which may be paid 
out o f the gener~l fund of the governing body and 
financed by a levy on the taxable value of pro, -
erty within the ctty or town. 

Section 7-32-4117(3). MCA, pertaining to group ~nsurance for 
policemen, states: 

In compliance with 1-2- 112, the admin1strat1on of 
th1s sect1on 1s declared a public purpose of a 
city, which may be paid out of the general fund of 
the governing body and financed by a levy not to 
exceed 2 mills on the taxable value of property 
within the city or town. 

Section 7 - 33 - 4130(2), MCA, pertaining to group insurance for 
firefighters, does not refer to section 1-2- 112, MCA, by 
number. However, it clearly embraces the intent of that 
section by providing: 

Those incorporat ed cities and towns which require 
additional funds to finance the provisions of this 
section may levy on property, by the amount 
required to meet the se provisions , a ta.x not to 
exceed 2 mills on the dollar ... . 
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Wlu le none of these statutes creates an expltci t except1on 
to the all-purpose levy, the reference to section 1-2-112, 
MCA, ev1dences a clear leg1slat1Ve 1ntent to comply with the 
mandate of that sect1on by prov1ding a means to finance the 
new local government responstbtltty through a fund rais1ng 
mechantsm 1n addl. tlon to those presently avatlable. Wh1le 
the Leg1slature could have made thetr 1ntent1on more clear, 
as they d1d tn 1975 Montana Laws, chapter 359, section 2, 
and tn sectton 19-9-704, MCA. relating to group 1nsurance 
for c 1 ty employees and pol tee ret1 rement, the tntent to 
comply w1th sectton 1-2-112 , MCA , 1s uruntstakable. Where 
the 1ntent to prov1de addt ttonal tax1ng author1 ty 1n com
pllance wtth sect1on 1-2-112, MCA, is expressed, I conclude 
that the taxes authonzed may be levied tn additton to the 
all-purpose levy. 

36 Op. Att'y Cen. No. 94 (1976) held that the tax ing 
authortty granted 1n sect1ons 7-32-4117. MCA (pollee group 
tnsurance). 7-33-4130, MCA (f1remen's group tnsurance), 1975 
Montana Laws, chapter 438, sect1on 3 (not codtfied) (poltce 
m1n1mum wage) and 1975 Montana Laws, chapter 324, sectton 2 
(not codtfied) (ftremen's mintmum wage), was supp l anted by 
adoptton of the all-purpose levy. I reach a contrary con
cluston as to these statutes on the basts of my analys1s of 
sectton 1- 2- 112. MCA. a factor not cons1dered 1n the pr1or 
op1n1on. To the extent that tt reaches a concluston tncon
ststent w1th thts optnton, 3& Op. Att'y Gen. No. 94 (1976) 
lS overruled. 

My conclustons as to the exclustvtty of the all-purpose levy 
a r e based largely on the reasontng of the prior Attorney 
General op1n1ons ctted above, whtch I ftnd persuastve. Your 
letter suggests that t.hese pnor optntons are ov erruled by 
impllcatton by the decision of t.l. District Court for the 
Fourth Judicial Distr1ct 1n Col cen v. City of Missoula, 
Cause No. 44614, August 19, 1976, in wh1ch the court held 
that sectton 1-2-112. MCA. authorized levtes 1n addition to 
the 65 mtll all - purpose levy, apparently for any new e xpend
lture requtred by a statute enacted after the effective date 
of section 1-2-112. MCA. I dtsagree with the court's 
analysis. The statutory scheme e xpressed in section 1-2-
112, MCA, may be summartzed as fol l ows: Every measure 
enacted after July l, 1974. whtch imposed a new flnanctal 
responsibtlity on a ctty must provl.de a mechanJ.sm to fund 
the newly created ltabtllty. If the mechanJ.sm tnvolved a 
commitment of general fund money. the ena.bl ing me asure must 
provtde for an increase tn levy authority sufflcient to 
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offset the required increase in expendl tures. In the event 
that no funding mechanism or levy authority increase is 
provided, subsection ( 2) empowered the city not to levy 
additional taxes, but rather to decline to enforce or 
administer any provision if enfor cement or administration 
would force the city to exceed its statutory levy authority. 
The statute confers no additional taxing author1ty on the 
Clties. It is rather a self-imposed limitation on the power 
of the Legislature to impose new financial obligations on 
local government units. The statute provides a remedy to 
local governmental un1 ts when legislative actions violate 
that l1mi ta tion and force the local governments to e xceed 
their spendlng authonty. The statute is not a blanket 
abrogation of the exclusiv:~.ty of the all-purpose levy . If 
anyth1ng, it strengthens that e xclusivity by allowing cities 
to ignore l eglslative enactments which would require them to 
exceed the1r tax 1ng author1ty. Further, 1f the mere enact
ment of section l -2-112, MCA, allowed the levy1ng of addi
t.lonal taxat1on, the prov1s1ons of sect1ons 7-32-4117 and 
7-33 -4130, MCA, and chapters 324, 359 and 438, 1975 Montana 
Laws, wh1ch specif1cally refer to section 1-2-112, MCA. 1n 
grant1ng additional tax ing authority, would be unnecessary. 
r therefore conclude that a funding provision enacted to 
comply with the pre-1979 prov1sions of sect,on 1-2- 112. MCA . 
wh1ch does not clearly evidence a legislative intent to 
aut.hor1ze a spec1al additional levy, either by reference to 
section 1-2-112 . MCA. or otherwise, must be funded through 
the all-purpose levy 1n those munlcipalities which elect to 
so hnance the1r operat1ons . If the amount generated by the 
all - purpose levy 1s inadequa te, the municipality has the 
opt1on of refusing to implement or enforce t he program. It 
may not , however, levy add i t1onal taxes absent clear statu
tory authority . 

By the terms of the Unl. form Declaratory Judgments Act, 
section 27 -8-301. MCA , the Attorney General is not bound by 
a declaratory Judgment entered 1n a cause to which he was 
not a party. The court's JUdgment 1n the Golden case there
fore does not foreclose the result I reach on the mer1ts of 
your inquiry . Several considerat1ons compel this conclu
sion. Initially, t he d istrict court did not explicitly 
overrule the prior opinlons, despite the fact that the 
analysis is 1nconsistent with their content. Further, a 
district court judgment in an action to which the Attorney 
General is not a party is in no sense binding on the 
Attorney General in the performance of his statutory duty to 
render advisory opinions . 1 am aware of no authority in 
Montana defining the precedential value of d istrict court 
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JUdgments. However, pract1cal1 ty dl.ctates that a d1s t r1ct 
court's JUdgment. cannot. be taken as declarat ory of the l aw 
e xcept as applied to the parties before the court. One of 
the foundat1ons of the system of stare decl.Sts ts the 
collection of optnions on the law in reporters, so that 
tnterested persons may determine through research the 
approache s taken by pr1or courts factng the question pre
sented. Trtal court op1nions and judgments are not reported 
1n Montana, and 1t 1s therefore 1mposs1ble to research the 
v1ews of the d1st.r1ct courts on any quest1on of law. 

The present question prov1des an excellent e xample of the 
problems 1nherent in the use of d1str1ct court Judgments as 
precedent. My latest optnton construtng the all-purpose 
levy , 38 Op. Att•y Gen. No . 44 (1979), was 1ssued on October 
10, 197 9, more than three years after the entry of JUdgment 
1n Golden. I was unaware of the court's unreported order 1n 
that case, and no pract.lcal method ex1s ts to research such 
an order. To have value as precedent, a )udl.Clal dec1ston 
must be I"eadtly avallable to persons do1ng I"esearch on the 
questJ.on dectded. The absence of a reporter system f or 
d1str1ct court orders prevents them from serving as prece
dent tn the way that reported Supreme Court dec1s1ons do. 

Further, 1t 1s well to bear 1n m1nd the nature of Attorney 
General op1n1ons. Although Attorney General op1n1ons are 
declaratory of law, t he Attorney General IS an e xecuttve, 
and not a JUdlclal of fleer. H1s op1nions may occas1onally 
serve to solve an ongoing d1spute which might prov1de a 
court with a )UStl.Cl.able controversy. However, more 
ftequently they serve as an e xecut1ve construct1on of state 
law g1 ven for the bene fl. t of execuu ve branch agencies 
seek1ng gutdance 1n s1 tuattons where a just1c1able con tro
versy 1s absent. See 35 OP. ATT ' Y GEN. NO. 68 (1974 ). Your 
request 1s a goodexample. The power to ma ke such quasl 
judl.ctal p ronouncements flows not from the )ud 1C1al branch, 
but rather from the Attorney General's status as the chtef 
legal offtcer and legal advtsor of the e xecutive branch. In 
the exerc1se of thts e xecuttve power, the Attorney Genera l 
need not be bound by d1str1ct court Judgments In act~ons to 
wh1ch he is noc a party wh1ch do not e xpl1citly overrule h1s 
opinions. Thus, although the d1stnct court's opin1on 1s 
entitled to weight, it does not f oreclose the Attorney 
General from reaching a contrary result. 

My view of the impact of the dtstrtct 
1nconsis tent with the prov1sions of 
MCA, which states: 

court's order 1s not 
sect1on 2 - 15-501(7), 
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If an opinoin issued by the attorney general 
conflicts with an opinion ~ssued by a city 
attorney, county attorney, or an attorney employed 
or retained by any s tate officer. board. commis
sion, or department, the attorney general ' s 
op1nion shall be control l1ng unless overruled by a 
state district court or the supreme court. 
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This provis1on means that parties requesting an Attorney 
General's opin1on are bound to follow it until the opuaon 
is e xpressly overruled. lt does not serve to llmlt the 
Attorney General in his consideration and analysis of legal 
questtons, nor does 1t f o r eclose h1s considerat1on of ques
ttons already dectded at some po1nt by a distrlct court. I t 
lS therefore within my statutory opinion power to r each the 
conclus1on on the merits expressed above. 

am well aware o f the difficult1es faced by local govern
ments in trying to finance necessary services within the 
constratnts of inflextble m1ll levy limitations set by the 
Legislature. However, my conclus1ons are supported by sound 
reasoning. Cit1es should bear in mind that the all -purpose 
levy 1s an option which they need not employ. If the si x ty
five mill levy limitation poses an insoluable problem for a 
CLty J.n preparing its budget, section 7 - S-4455, MCA, pernu. ts 
the city to abandon the all-purpose levy and return to 
piecemeal taxation . The additional effort of enacting 
ptecemea l taxation resoluttons may pay d ividends 1f the 
aggregate amount raised is better able to finance necessary 
servtc es. ln add1 tion, sect1on 7 - 6-4431, MCA, provides a 
mechan1sm whereby a city may e xceed the m1ll levy l1rnitat1on 
w1th the approval of the voters. F1nally, as I noted above, 
the adoption of a form of government e xercising self
government powers exempts a munic1pal1ty f rom mill levy 
ltmltattons. § 7-l-114( g). MCA. 

THEREFORE, l T IS MY OPl NlON: 

1. Municipalities which adopt the all-purpose mill 
levy authorized in section 7-6-4452, MCA , forfeit 
the power to impose levies for any particular 
purpose not c learly e xcepted by statute from 
exclusiv1ty of the all-purpose levy. 

2. The taxing authority granted in sections 19-
10-301, MCA (local police retirement plans), 
19-1 1- 503, MCA (firemen's disability). and 7-
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33-4111, MCA 
supplanted by 
under section 

(volunteer f1re departments), is 
the adoption of an all-purpose levy 
7-6-4452, MCA . 

3. The taxJ.ng authority granted in sections 7-32-
4117 , MCA (police group insurance), 7-33-4130, MCA 
(fireman's group insurance, first and second class 
cities), 19-9-704, MCA (statewide police retire
ment plan). 19-3-204 ( PERS for city employees). 
1975 Montana Laws, chapter 359, section 2 (not 
codified) (group insurance for city employees). 
1975 Montana Laws. chapter 324 . sect1on 2 (not 
cod1fied) (f1remen's minimum wage, first and 
second class cities) and 1975 Montana Laws, 
chapter 438, sect1on 3 (not codified) (police 
m1m1mum wage. flrst and second class ci t1es) is 
not supplanted by adoption of an all - purpose levy 
under sect1on 7 -6-4452, MCA. 

4. The Attorney General, J.n lSSutng advisory 
op1.n1ons. 1s not bound by a conclusion of law 
expressed 1n a d1str1ct court declaratory JUdgment 
in an action t o wh1ch the Attorney General is not 
a party. 

Very truly yours, 

MIKE CREE LY 
Attorney General 

VOLUME NO. 38 OPI NION NO. 113 

COURTS, CITY Calling in another judge because of work 
load; 
JUDGES - Call1ng 1n another city JUdge because of work load; 
JUSTICES OF THE PEACE - Calling in a city judge for a town 
because of work load; 
MUNICIPAL CORPORATIONS - Calling 1n a city judge for a town 
because of work load; 
MONTANA CODE ANNOTATED- Section 3-ll-203(l)(d) . 

HELD: sect1on 3-11-203(l)(d), MCA, authorizes a city 
judge for a town who has determir.ed that he or she 
is unable to act for any reason to call in a 
justice of the peace or a qualified resident of 
the town to act in his or her place. However, 
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