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THEREFORE, IT IS MY OPINION: 

Under the prisoner furlough program, sections 95-2219 
et. seq., R.C.M. 1947, a furlough may be granted to a 
prisoner for a specific, limited period of time. The 
prisoner may be required under the terms of the fur
lough agreement to return to prison at the end of the 
furlough unless he applies for and is granted a new 
furlough. The Board of Pardons may review specific 
duration plans submitted to it and determine if the 
applicants are good candidates for furlough under the 
plans submitted. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 37 OPINION NO. 115 

CONSTITUTIONS - Appointment of judges; CONSTITUTIONAL CON
VENTION - Intent as to judicial appointments; DISTRICT 
COURTS - Appointment of judge; DISTRICT COURTS - Election of 
appointed judge; GOVERNOR - Appointment of district judge; 
LEGISLATURE - Senate confirmation of judicial appointment; 
LAWS OF MONTANA (1977), ch. 517; REVISED CODES OF MONTANA, 
1947, Sections 93-705, et. seq., 93-713, 93-714, 93-717; 
1972 MONTANA CONSTITUTION - Article V, section 7, Article 
VI, section 6, Article VII, section 8. 

HELD: The Senate confirmation of an individual appointed 
by the Governor to the office of District Judge is 
required before that office may be placed on the 
ballot for election. 

10 February 1978 

The Honorable Frank Murray 
Secretary of State 
State Capitol 
Helena, Montana 59601 
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Dear Mr. Murray: 

You have requested my opinion on the following question: 

Is Senate confirmation of an individual appointed 
by the Governor to the office of District Judge 
required before that office may be placed on the 
ballot for election? 

Laws of Montana (1977), ch. 517, created the 19th Judicial 
District, a new judicial district in the State of Montana. 
Portions of that chapter provided: 

The judge in the 19th Judicial District shall be 
appointed by the Governor under the provisions of 
93-705 through 93-717. 

On July 20, 1977 the Governor appointed the new judge for 
the 19th Judicial District, and the Letter of Appointment 
was recorded in the office of the Secretary of state in the 
Executive Record. 

Section 93-713, R.C.M. 1947, provides that a judge appointed 
by the Governor to either the district court or the Supreme 
Court must be confirmed by the Senate. That section pro
vides: 

Confirmation by the Senate - Interim Appointment 
Each nomlnation shall be confirmed by the Senate, 
but a nomination made while the Senate is not in 
session is effective as an appointment until the 
end of the next session. If the nomination is not 
confirmed, the office shall be vacant and another 
selection and nomination shall be made. 

Section 93-714 provides that a nominee confirmed by the 
Senate serves until the next succeeding general election. 
The above statutory provisions are derivations of the pro
visions of Art. VII, section 8, Montana Constitution, which 
provides: 

(1) The governor shall nominate a replacement from 
nominees selected in the manner provided by law 
for any vacancy in the office of supreme court 
justice or district court judge. If the governor 
fails to nominate within thirty days after receipt 
of nominees, the chief justice or acting chief 
justice shall make the nomination. Each nomina
tion shall be confirmed by the senate, but a 
nomination made while the senate is not in session 
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shall be effective as an appointment until the end 
of the next session. If the nomination is not 
confirmed, the office shall be vacant and another 
selection and nomination shall be made. 
(2) If, at the first election after senate con
firmation, and at the election before each suc
ceeding term of office, any candidate other than 
the incumbent justice or district judge files for 
election to that office, the name of the incumbent 
shall be placed on the ballot. If there is no 
election contest for the office, the name of the 
incumbent shall nevertheless be placed on the 
general election ballot to allow voters of the 
state or district to approve or reject him. If an 
incumbent is rejected, another selection and 
nomination shall be made. 
(3) If an incumbent does not run, there shall be 
an election for the office. 

The language of the constitution and the statutes is clear. 
Each nomination must be confirmed by the Senate. The Senate 
will next convene in regular session on January 3, 1979. It 
is my opinion that the district judge appointed in the 19th 
Judicial District shall serve at least until the end of that 
legislative session. Candidates for that position would 
then be placed on the ballot at the first election after 
Senate confirmation. The next regular general election will 
be held in November, 1980. 

The provisions of Art. VII, section 8 of the Montana Consti
tution requiring Senate confirmation are clear and unam
biguous. Constitutional as well as statutory provisions 
must be interpreted according to the usual and ordinary 
meaning of the language used. Matter of McCabe, 168 Mont. 
334, 544 P.2d 825 (1975). The terms must be given the 
natural and popular meaning in which they are usually under
stood. State v. Moody, 71 Mont. 473, 230 P. 375 (1924); 
Cashman v. Vickers, 69 Mont. 516, 223 P- 897 (1924). 

For the most part, the provisions of the Montana Constitu
tion encourage officials appointed to vacant offices to 
submi t to the electorate at the next regularly scheduled 
general election. See Art. VI, section 6 Montana Consti
tution regarding the-filling of vacancies in the office of 
Secretary of State, Attorney General, State Auditor or 
Superintendent of Public Instruction, or Art. V, section 7 
requiring a vacancy in the Legislature to be filled by 
special election unless otherwise provided by law. Neither 
of those provisions, however, contain the special require-
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ment of Senate confirmation that pertains to judicial 
vacancies. The rule that where there is no ambiguity in the 
language of a statute, the letter of the law will not be 
disregarded under the pretext of pursuing its spirit, 
applies to the interpretation of a provision of the consti
tution. Cruse v. Fischl, 55 Mont. 258, 175 P- 878 (1918). 

The intention of the framers of the Constitution may be 
disclosed by the language employed in the particular pro
vision, when considered within the context of the legisla
tive history of the subject. Northern Pacific Railroad Co. 
v. Mjelde, 48 Mont. 287, 137 P. 386 (1913). And, lt has 
been held that in construing a provision of the Consti tu
tion, recourse can be had to the proceedings of the Consti
tutional Convention. school District No. 12, Philli)S 
County v. Hughes, 34 st. Rptr. , 552 P.2d 328 (1976 . 

In the course of the Convention I s debate on the judicial 
article a motion was made to strike the provisions requiring 
Senate confirmation of judicial nominees (Tr. 3413). After 
limited debate that motion was defeated by a vote of sixty
nine to twenty-six (Tr. 3421). From a review of the tran
script of the debate on the judicial article of the Consti
tutional Convention, it is evident that it was the intent of 
the Convention that judicial nominees appointed by the 
Governor would be subject to Senate confirmation. 

In 1972, when the Constitution was originally adopted, Art. 
V, section 6 provided that the Legislature would meet once a 
year in regular session of not more than sixty days. The 
provision requiring annual sessions was amended by an 
initiative petition adopted at the general election of 
November 5, 1974, effective December 31, 1974. The Consti
tution now requires the Legislature to meet only in odd
numbered years in regular session of not more than ninety 
days. 

While it may have been presumed by the delegates to the 
Constitutional Convention that the Senate confirmation 
process would take place on an annual basis, the effect of 
the elimination of annual sessions on the judicial nomina
ting process is to allow Senate confirmation only every 
second year. 

THEREFORE, IT IS MY OPINION: 

The Senate confirmation of an individual appointed by 
the Governor to the office of District Judge is 
required before that office may be placed on the ballot 
for election 



496 OPINIONS OF THE ATTORNEY GENERAL 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 37 OPINION NO. 116 

COUNTY COMMISSIONERS - Authority to temporarily close a 
county road due to hazardous conditions; HIGHWAYS 
Authority to temporarily close a state highway due to 
hazardous conditions; REVISED CODES OF MONTANA, 1947 
Sections 16-1004, 32-2134, 32-2135, 32-2203 (25), 32-2406, 
32-2801, 32-2803 and 32-3002; MONTANA ADMINISTRATIVE CODE -
§ 23-2.6AVI(2)-S6090(1). 

HELD: The authority to temporarily close a state highway 
or county road, due to hazardous conditions, 
belongs to the Department of Highways and each 
Board of County Commissioners, respectively. The 
designation of a particular individual having this 
authority is left to the discretion of the Depart
ment of Highways and each Board of County Commis
sioners. The latter may appoint a county road 
supervisor or superintendent capable of making 
this decision. Only in cases of extreme emergency 
may the Highway Patrol block traffic, and then, 
only temporarily. 

24 February 1978 

Harold F. Hanser, Esq. 
Yellowstone County Attorney 
Yellowstone County Courthouse 
Billings, Montana 59101 

Dear Mr. Hanser: 

You have requested my opinion concerning temporary closures 
of state highways and county roads due to adverse weather 
conditions or other natural disasters creating a hazardous 
condition. The specific questions you have asked are: 
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