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The sheriff, being a salaried county official, would be subiect to the 
provisions of section 25-203, R.C.M. 1947, which states: 

"All salaried officers of the several counties must charge and 
collect for the use of their respective counties, and pay into the 
county treasury on the first Monday in each month, all the fees 
now or hereafter allowed by law, paid or chargeable in all cases, 
except as provided in section 93-8627, provided, however, that 
nothing in this section shall be held to apply to the compensation 
received by the sheriff as mileage while in the performance of 
official duties, or for the board of prisoners or other persons while 
in his custody." (Emphasis supplied.) 

In 8 Opinions of the Attorney General 51, it was stated: 

"It is clear from this law that the sheriff when executing the 
power of sale is performing an official duty which the law says 
he must do, and in which he has no discretion. It is as much the 
sheriff's duty under the law to execute such power of sale as it 
is to perform any other act which the law directs him to do. It is 
therefore my opinion that the fees in question are fees collected 
for an official service and that as such they must be accounted for 
and paid into the County Treasury." 

By virtue of the provisions of section 53-118, R.C.M. 1947, heretofore 
set out, the sheriff is required to verify applications for licensing as a 
dealer. This is not a function which he may or may not do, but it is 
required by law. This being so, it is my opinion that it is an official 
service and that therefore the fees must be disposed of according to 
the provisions of section 25-201, R.C.M. 1947. 

FHA:JB:ih 

Very truly yours, 

FORREST H. ANDERSON 
Attorney General 

VOLUME 31 Opinion No. 14 

FIRE DISTRICTS; Funds, disposition of by county treasurer; COUNTY 
TREASURER; dispOSition of moneys collected for rural fire district; 

FUNDS; rural fire district, disposition of.-Section 11-2008, 
11-2010, 16,2405, 16-2601, 16-2618, R.C.M. 1947. 

HELD: Moneys collected by the county treasurer as special taxes for 
rural fire district are public moneys and therefore must be in
vested in accordance with the provisions of section 16-2816, 
R.C.M. 1947. 
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Mr. Arthur E. Leuthold 
State Examiner 
Mitchell Building 
Helena, Montana 

Dear Mr. Leuthold: 

January 31, 1966 

You have requested my opinion with regard to the following 
question: 

"May funds of a rural fire district, such district being created 
pursuant to the provisions of section 11-2008, RGM. 1947, be in
vested in any type of securities by its trustees, and if so, what 
types? 

Section 11-2008, RGM. 1947, authorizes the creation of fire districts 
by the county commissioners upon petition by the owners of land in
cluded within the proposed district. In order to finance its operation the 
trustees are given the power to prepare an annual budget and request 
a special levy therefore. Section 11-2010, RC.M. 1947. To effectuate 
any request for special levies by the trustees of the fire district the 
board of county commissioners may: 

"At the time of the annual levy of taxes the board of county 
commissioners may levy a special tax upon all property within 
such districts * * * and such tax must be collected as are other 
taxes. * * *" Section 11-2008, RGM. 1947. 

Section 16-2405, RC.M. 1947, provides that the county treasurer 
shall be the collector of taxes. Section 16-2601, RC.M. 1947, states that 
as one of his duties the county treasurer must: 

"1. Receive all moneys, belonging to the county, and all other 
moneys by law directed to be paid to him, safely keep the same, 
and apply and pay them out, rendering account thereof as re
quired by law;" 

Since section 11-2008, RGM. 1947, requires that the special tax for 
fire districts must be collected as are other taxes, it is obvious that 
it is the duty of the county treasurer to handle it according to the pre
visions of the above quoted statute. 

The deposit of public moneys by the county treasurer is author
ized by section 16-2618, RGM. 1947, which states in part: 

"(1) It shall be the duty of all county, city and town treasurers 
to deposit all public moneys in their possession and under their 
control in any solvent bank or banks located in the county, city 
or town of which such treasurer is an officer, subject to national 
supervision or state examination as the board of county commis
sioners in the case of a county, or of the council in the case of 
a city or town, may designate, and no other. The treasurer shall 
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take from such bank such security as the board of county com
missioners, in the case of a county, or the council in the case of 
a city or town, may prescribe, approve and deem fully sufficient 
and necessary to insure the safety and prompt payment of all 
such deposits, together with the interest on any time or savings 
deposits, provided that said board of county commissioners or 
city or town council is hereby authorized to deposit such public 
moneys not necessary for immediate use by such county, city 
or town with any bank authorized herein above in a savings or 
time deposit; and provided that said board of county commis
sioners, or city or town council is hereby authorized to invest such 
public moneys not necessary for immediate use by such county, 
city or town, in direct obligations of the United States government, 
payable within not to exceed one hundred eighty (80) days from 
the time of such investment. 

"(6) Except as provided in subsection (8) of this section, all 
interest paid and collected on such deposits or investments shall 
be credited to the general fund of the county, city or town to 
whose credit such funds are deposited. * * *" 

Subsection (8) referred to above pertains specifically to the funds be
longing to school districts. 

The question would therefore seem to be whether the "special 
taxes" which the county commissioners are authorized to levy upon 
collection become "public moneys" as such term is used in section 
16-2618, R.C.M. 1947. If these taxes do become "public moneys" then 
it is clear that the trustees of the fire district cannot invest them, but 
rather they must be invested in accord with the provisions of section 
16-2618, R.GM. 1947. 

In the case of State v. McGraw, 74 Mont. 152, 158, 240 Pac. 812, 
the Montana Supreme Court discussed the meaning of the term "pub
lie moneys." They said: 

,,* * * The term 'public moneys' is defined by section 11320, 
Revised Codes of 1921, to include 'all moneys belonging to the 
state, or any city, county, town or district therein.' While this 
section appears in the Penal Code, 'with relation to each other, 
the provisions of the four Codes must be construed * * * as though 
all such Codes had been passed at the same moment of time, 
and were parts of the same statute' (sec. 5522, Rev. Codes 1921); 
and 'whenever the meaning of a word or phrase is defined in any 
part of this Code, such definition is applicable to the same word 
or phrase wherever it occurs, except where a contrary intention 
plainly appears' (sec. 8776, Rev. Codes 1921). 

"Aside from the Code definition and provisions quoted, it is 
generally held that it is the official character in which moneys are 
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received l and not the ultimate ownership I which makes them 
Ipublic moneys.1 * * *11 

It is my opinion therefore that since such IIspecial taxes
ll become 

public moneys they cannot be invested in any form of securities by 
the trustees of the fire district. 

FHA:JB:hm 

VOLUME 31 

Very truly yours I 

FORREST H. ANDERSON 
Attorney General 

Opinion No. 15 

SCHOOLS AND SCHOOL DISTRICTS: Elections: Electors: Qualifica
tions-SCHOOLS AND SCHOOL DISTRICTS: Elections: Registra

tion of electors-SECTION 75-1618, REVISED CODES 
OF MONTANA, 1947. 

HELD: 1. To vote for school trustees in school districts of the second 
and third class, an elector must be a registered voter. 

2. A board of trustees should follow the provisions of Chapter 
5 of Title 23 of the Revised Codes of Montana 1947, as 
amended with respect to registration of electors in school 
districts of the second and third class. 

3. H an elector is not a registered voter, he may not vote by 
taking the oath provided in section 75·1619. 

Mr. Willis McKeon 
Phillips County Attorney 
Maltal Montana 

Dear Mr. McKeon: 

February 71 1966 

You direct my attention to the fact that section 75-16181 R.GM. 
1947 1 as amended by section 1 of Chapter 142 of the Laws of Montana 
of 19651 makes registration a condition to voting in school trustee elec
tions. You further point out that the legislature made no provisions 
for registration procedure. You inquire: 

1. Must an elector be a registered voter to vote for school trus
tees in school districts of the second and third class. 

2. If an elector must be a registered voterl what procedure should 
a board of trustees follow to provide for such registration. 
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