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enter into cooperative agreements with owners of private waters and 
to promulgate reasonable rules and regulations relative to the recrea
tional uses of such waters pursuant to these agreements. 

Section 26-104 (26) further states: 

"Such rules shall be promulgated in the interest of the public 
health, public safety, and protection of property in regulating 
swimming, boating, water skiing, surf boarding, picnicking, camp
ing, sanitation and use of firearms on such reservoirs or at desig
nated areas along the shores of such reservoirs. These rules shall 
be subject to review and approval by the state board of health as 
to public health and sanitation before becoming effective. Copies 
of such rules shall show such endorsement." 

It is therefore my opinion that the State Fish and Game Commis
sion has authority to promulgate reasonable rules and regulations 
relative to the proper use and abandonment of ice-fishing facilities if 
it finds by an investigation of the facts a need for such rules and if an 
operating agreement is entered into with the owner of the private 
waters involved. You have submitted a proposed regulation which 
appears reasonably adapted to proper disposition of the dangerous 
and undesirable conditions set forth in your letter. Such rules pro
mulgated in the interest of public safety and the protection of property 
may become effective immediately upon their passage by the Com
mission. However, under the above statute, regulations relative to 
public health and sanitation are subject to approval by the State 
Board of Health before becoming legally operative. 

Very truly yours, 

FORREST H. ANDERSON 

Attorney General 

Opinion No. 46 

OPTOMETRY; Practice of; contact lenses, who may fit-Section 66-
1301, ReM, 1947-Section 66·1302, ReM, 1947-Section 66·1314, 

ReM, 1947-Section 66·1316, ReM, 1947 

Held: Only duly licensed medical practitioners, commissioned officers 
of the U. S. Armed Forces whose regular duty includes eye care 
and treatment and duly licensed optometrists may prescribe 
and fit contact lens or lenses or dispense ophthalmic lens or 
lenses in this state. 

cu1046
Text Box



90 OPINIONS OF THE ATTORNEY GENERAL 

November 23,1959 

Dr. E. A. Kuntz 
Secretary-Treasurer 
Montana State Board of Examiners in Optometry 
Helena, Montana 

Dear Dr. Kuntz: 

This is in reference to your request for my opinion on the following 
questions: 

1. Who may fit contact lens or lenses in the State of Montana? 

2. Who may dispense ophthalmic lens or lenses in the State of 
Montana? 

Section 66-1301, RCM, 1947, provides: 

"Practice of Optometry Defined. The practice of optometry 
is the profession constituting the art and science of visual care 
and is hereby defined to be anyone of the following acts: 

1. The optometric examination or optometric diagnosis of all those 
physiological or anotomical parts or functions which consummate 
the process of human vision to ascertain the presence therein 
of abnormal conditions or functions which may be optometri
cally diagnosed, corrected, remedied or relieved. 

2. The employment of any optometric means, excluding the use 
of drugs or surgery, for the purpose of detecting any condition 
of the process of vision, or the effects of any condition of the 
process of vision, which may have any significance in a com
plete optometric diagnosis. 

3. The application or prescription of ophthalmic lenses, contact 
lenses, prisms, orthoptics, visual training, any physical, me
chanicaL or physiological therapy, and the furnishing or appli
cation of any prosthetic or therapeutic devices for the correction 
or relief of visual anomolies excluding the use of drugs or 
surgery." 

Section 66-1302, RCM, 1947, provides in part: 

"Provisions Regulating Practice of Optometry. It shall be 
unlawful for any person: 

1. To practice optometry in the State of Montana unless he shall 
first have obtained a certificate of registration, in the manner 
hereinafter provided, and filed the same or a certified copy 
thereof with the County Clerk and Recorder of the county of 
his residence, excepting such persons who at the present time 
are regularly registered optometrists and possess a valid, un
revoked certificate of registration; or 
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9. To replace or duplicate ophthalmic lenses with or without a 
prescription or to dispense ophthalmic lenses from prescrip
tions, without having at the time of so doing a valid, unrevoked 
certificate of registration as an optometrist; provided, however, 
that the provisions hereof shall not be construed so as to pre
vent an optical mechanic from doing the merely mechanical 
work on an ophthalmic lens which is ordered on a prescription 
signed by a duly licensed optometrist and is dispensed only by 
said optometrist or a person employed by said optometrist and 
who does so in the office of and under the direct personal 
supervision of an optometrist; or 

10. To take or make any measurements for the purpose of fitting or 
adapting ophthalmic lenses to the human eye, without having 
at the time of so doing a valid, unrevoked certificate of regis
tration; and any person who shall take or make any measure
ments or use any mechanical device whatsoever for such 
purpose or who shall in the sale of spectacles or eye-glasses or 
lenses use, in the testing of the eyes therefor, lenses other than 
the lenses actually sold, shall be deemed to be practicing 
optometry within the meaning thereof; provided, that nothing 
in this section shall apply to the prescriptions of qualified 
optometrists when sent to a recognized optical laboratory. 

12. To adapt any lens to direct contiguous contact to the human 
eyeball without having at the time of so doing a valid, un
revoked certificate as an optometrist." 

Section 66-1314, RCM, 1947, provides a penalty for the violation 
of this act. Section 66-1316, RCM, 1947, provides: 

"Act Not To Apply To Physicians And Surgeons. Nothing in 
this act shall be construed to apply to physicians and surgeons 
authorized to practice under the laws of the state of Montana nor 
to an optician performing the required mechanical work under an 
order or prescription signed by a duly licensed physician or 
surgeon, nor to commissioned officers of the armed forces of the 
United States performing functions of this act in the line of their 
regular duty, nor to persons who sell spectacles or eye-glasses 
without attempting to traffic upon assumed skill in adapting them 
to the eye." 

The meaning of these statutes is self-evident. When the meaning 
of a statute is clear from the language employed, the legislative intent, 
so expressed, should be carried out. (Mills v. Bd. of Equalization, 97 
Mont. 13, 33 Pac. (2d) 563). 

The practice of medicine includes the practice of optometry as the 
above statute clearly provides, medical practitioners are not subject 
to the restrictions on the prescribing, fitting or dispensing of contact 
and ophthalmic lens; nor are certain commissioned officers of our 
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armed forces. Opticians are restricted to mechanical work under 
supervision. 

It is therefore my opinion that only duly licensed medical prac
titioners, commissioned officers of the U. S. armed forces whose regular 
duty includes eye care and treatment and duly licensed optometrists 
may prescribe and fit contact lens or lenses or dispense ophthalmic 
lens or lenses in this state. 

Very truly yours, 

FORREST H. ANDERSON 

Attorney General 

Opinion No. 47 

PUBLIC CONTRACTS: Bidding, bidders must have valid public con
tractors license-PUBLIC CONTRACTS: Awards of: contracts must 

be awarded only to holders of valid public contractors li· 
censes-CITIES AND TOWNS: Contracts of: may be 

awarded only to holders of valid public contractors 
licenses-Sections 84·3505 and 84·3507, Revised 

Codes of Montana, 1947 

Held: The provisions of Section 84·3507, R.C.M., 1947, requiring that 
all bidders upon public contract projects have valid Montana 
public contractors licenses and providing that no public contract 
may be awarded to a bidder who does not have at the time of 
the bid a valid license, are mandatory and prohibitory and may 
not be waived. 

Mr. R. E. Towle 
State Examiner 
Capitol Building 
Helena, Montana 

Dear Mr. Towle: 

December 15, 1959 

You have requested my opmlOn upon the following question: 
"May the provisions of Section 84-3507, Revised Codes of Montana, 
1947, requiring licensing by the State of Montana of all bidders upon 
any public contract project, be waived?" 

The facts giving rise to your request are as follows: 

A bidder upon a sewage lagoon project for a Montana city did 
not have a Montana public contractors license as required by Section 
84-3501 through 84-3512, R.C.M., 1947. His bid was disallowed for 
failure to show the number and class of the license as required by 
Section 84-3507, R.C.M., 1947. The bid accepted was higher than the 
bid of this particular bidder. 
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