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budgeting powers of the school district as a result of this new legisla
tion which would be contrary to the intent of Sec. 2, Chapter 250, 
Laws of 1957, which was quoted above. 

It is therefore my opinion: (l) That the per pupil rate, average 
number belonging (ANB), computation under the foundation program 
of junior high school students is to be determined under the high 
school foundation program schedule, and that part of the total com
putation resulting from seventh and eighth grade pupils shall be in
cluded in and raised in the elementary budget for the district. The 
total computation for ninth grade pupils shall be included with the 
amount to be raised in the high school budget. 

(2) That the establishment of a six-year high school in a school 
district will not alter the status of students of the seventh and eighth 
grades and under the foundation program such students must be in
cluded in the elementary budget ond computed at the rate for ele
mentary students as found in Sec. 75-3612, R.C.M., 1947, as amended. 

Very truly yours, 
FORREST H. ANDERSON 
Attorney General 

Opinion No. 13 

Taxation-Time For Protest 

Held: A taxpayer who had paid the first half of his taxes on or 
before November 30th without protest may protest the second 
half of his taxes due May 31st and his failure to protest the 
first installment does not constitute a waiver of his right to 
protest the second installment. 

Mr. R. E. Towle 
State Examiner 
Capitol Building 
Helena, Montana 

Dear Mr. Towle: 

May 8, 1957 

You have requested an opinion concerning the question of whether 
a taxpayer who has failed to protest the first installment of his taxes 
may protest the second installment. You state the situation as follows: 

"A taxpayer has paid his first half of the 1956 taxes on a 
current basis, that is before November 30, 1956. He now has 
decided that a portion of the taxes are illegal or excessive and 
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wishes to protest a portion of the second half of the 1956 taxes, 
which are due May 31, 1957." 

Query: Does the failure to protest the first installment constitute 
a waiver of the taxpayer's right to protest the taxes for the year 
involved? 

Section 2269, Revised Codes of Montana, 1935 (Sec. 84-4502, Re
vised Codes of Montana, 1947) governs the procedure for the protesta
tion of taxes and their recovery by the taxpayer. Section 84-4502 
states in part: 

"(1) In all cases of levy of taxes, licenses or other demands 
for public revenue which are deemed unlawful by the party 
whose property is thus taxed, or from whom such tax or license 
is demanded or enforced, such party may before such tax or 
license become delinguent pay under written protest such tax or 
license ... provided, that any action instituted to recover any 
license or tax paid under protest shall be commenced and sum
mons served within sixty (60) days after the date of payment of 
the same." 

This question has been decided by the Montana Supreme Court 
in the case of First National Bank v. Sanders County, 85 Mont. 450, 
465, 279 P. 247, wherein the plaintiff bank paid the first half of the 
assessed taxes without protest and subsequently protested the second 
payment. The Court held: 

"The remedy provided by Section 2269 (84-4502, Revised 
Codes of Montana, 1947) is applicable, and Section 2222 (84-4176, 
Revised Codes of Montana, 1947) is not. The tax payment in 
November, 1927, was made voluntarily, and the plaintiff has no 
legal nor moral right to recover it." 

The Court added further: 

"The payment of November 29, 1927, not having been paid 
under protest, but voluntarily, was beyond recall, but having 
made the payment, plaintiff was required to pay on or before 
May 31, 1928, at 5 P. M., on the seven per cent basis, the sum 
of $66.24 only; that is, one-half of the amount which plaintiff, 
according to its own theory, was liable to pay for the 1927 taxes." 

It is therefore my opinion, based on Section 84-4502, Revised 
Codes of Montana, 1947, and First National Bank v. Sanders County, 
85 Mont. 450, 465, that a taxpayer may protest the second install
ment of his tax although he did not protest the first installment. 

Very truly yours, 
FORREST H. ANDERSON 
Attorney General 




